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IN THE DISTRICT COURT OF OKLAHOMA COUNTY 

STATE OF OKLAHOMA 

) CJ-2008-7969 

Jean Bookout; Charles Schwarz, 

individually and as Personal 

Representative of the Estate of 

Barbara Schwarz, deceased; 

Richard Forrester Brandt, as 

Personal Representative of the 

Estate of Barbara Schwarz, 

deceased. 

Plaintiffs, 

vs 

Toyota Motor Corporation; Toyota 

Motor Sales, U.S.A., Inc.; 

Toyota Motor Engineering and 

Manufacturing North America, 

Inc,; Aisan Industry Co., Ltd., 

Defendants. 

~k ~k 

TRANSCRIPT OF PROCEEDINGS 

HAD ON THE 9TH DAY OF OCTOBER, 2013 

AFTERNOON SESSION 

BEFORE THE HONORABLE PATRICIA G. PARRISH 

DISTRICT JUDGE 

Reported by: Kim Lewin, CSR 
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THE COURT: Case number CJ-2008-7969. We are 

outside the presence of the jury. And it's my 

understanding, Mr. Tawwater, there is something you need 

to make a record on? 

MR TAWWATER: Very briefly, your Honor. We 

wanted to get clarification. The next witness after 

Mr. Allen, who's about to testify, is one of our experts 

and I thought we would do this now while we have a 

chance. 

I just want to be clear. If I understand the 

Court's ruling last week, the testing that was done on 

August the 22nd will be admissible and will be discussed 

by the defendants. There was some testing they did, skin 

testing on August -- I'm sorry. On September the 19th, 

that was not provided to us until September the 25th and 

the Court I believe ruled last week that that testing of 

September 19th, pursuant to your ruling, is not 

admissible and I just want to get clarification on that. 

THE COURT: And let me tell you, that is what I 

ruled previously. What concerns me now are the 

statements made by Mr. Beasley. And let me -- 

MR. JENNINGS: I have it right here. Judge. 

THE COURT: Where he indicates in here that 

they actually went out and tried to do some testing at 

the last minute. It's amazing. They did testing just a 
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few weeks ago, trying to leave skid marks and they did it 

with a company that you will hear a lot about, says Lee 

Carr. And it may be -- and we have been dealing with 

them for years. 

And my concern is, now that Mr. Beasley has 

mentioned this testing, in his opening statement, and if 

no testing comes in, I'm afraid that's going to be 

unfairly prejudicial to Toyota. 

So is that what you were going to argue? 

MR. JENNINGS: Precisely. And that is 

illustrated by the fact on page 49, Mr. Beasley told the 

jury something about that 150-foot skid mark. He said, 

that is the one thing that I would hate to be an expert 

to come in and try to explain. How do you get skid marks 

other than from the hand brakes being pulled up in this 

case? 

That, in addition to the comment that, if 

there's anything you remember about this case, he told 

the jury, it's that 150-foot mark. And so it's open for 

discussion at this point. 

MR TAWWATER: Your Honor, the testing that was 

done on August 22nd was handbrake testing. 

THE COURT: Pardon? 

MR. TAWWATER: Handbrake testing. 

MR. JENNINGS: August 22nd, yes. 
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1 MR TAWWATER: Yes. And so that's coming in. 

2 And so my point simply is, they are going to get to talk 

3 about the handbrake testing they did on August 22nd. 

4 The underlying facts of why the Court kept them 

5 -- refused to allow them to talk about the September 19th 

6 testing was because it came so late. 

7 THE COURT: I would not be even considering it 

8 if it weren't for the fact that this testing was 

9 mentioned in the opening statement. 

10 Now, remind me. The August 22nd testing was 

11 handbrake testing? 

12 MR. JENNINGS: Yes, ma'am, it was. 

13 THE COURT: And what was the September 19th? 

14 MR. JENNINGS: That was service brake testing. 

15 Simply driving the car, applying the service brake. 

16 creating a mark by the slippage of the tires and 

17 recording that. That's all it was. 

18 THE COURT: And that's what concerns me in 

19 here, is what he's talking about, this second testing. 

20 He says, they know about antilock brakes. They actually 

21 went out and tried to the testing. So was the second 

22 testing the antilock brakes? 

23 MR. JENNINGS: Yes, ma'am, precisely. 

24 THE COURT: Okay. I think at this point, since 

25 it was mentioned in opening, I think would be unduly 
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1 prejudicial to Toyota, not to allow them to bring in that 

2 second testing at this point in time. And so, I am going 

3 to allow them to talk about that. 

4 And I don't know -- Mr. McCort is not going to 

5 be your first witness, is he? 

6 MR TAWWATER: No. Mr. Allen is. 

7 THE COURT: Okay. So that would give whoever 

8 is going to put Mr. McCort on an opportunity to give him 

9 a heads-up. 

10 MR TAWWATER: And do we need to make a -- for 

11 the record on that to note our objection? 

12 THE COURT: Yes. Your objection will be noted. 

13 MR. BEASLEY: Your Honor, I wasn't that serious 

14 on testing. I couldn't tell, but I was not. 

15 THE COURT: All right. Okay. Thank you very 

16 much. 

17 All right. Are we ready to get started then? 

18 MR TAWWATER: Yes, ma'am. 

19 MR. CLARK: Just for the record, the deposition 

20 transcripts of Mr. Takimoto and Mr. Santucci, that the 

21 Court had requested before lunch, they are now in 

22 chambers. 

23 THE COURT: They are now on my desk. And if 

24 you play a video deposition I was going to be reading 

25 them. 
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(THE FOLLOWING PROCEEDINGS WERE HAD WITHIN THE 

HEARING OF THE JURY AS FOLLOWS:) 

THE COURT: Welcome back, ladies and gentlemen. 

We are back on the record in Case Number CJ-2008-7969. 

Members of the jury are present as well as counsel and 

their client. 

Ladies and gentlemen. It seems that the worst 

time in a jury trial is right after lunch. If any of you 

all need to stretch, if you need a break, I have noticed 

a couple of you all close your eyes and I'm not quite 

certain if you're tending to fall asleep or if you were 

just really concentrating. 

But if any time you feel like you just need 

break to get regenerated, please let me know. 

And Ms. Collett, have you been able to see 

everything okay and hear everything? 

JUROR COLLETT: Yes. 

THE COURT: All right. Okay. With that said. 

Plaintiff may call your next witness. 

MR. PORTIS: Plaintiffs would call Milton 

Allen. 

THE COURT: Okay. Sir, if you'll raise your 

right hand I'll swear you in. 

MILTON ALLEN, 

Called as a witness, after having been first duly sworn. 
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1 testified as follows: 

2 THE COURT: Mr. Portis, you may begin when 

3 you're ready. 

4 MR. PORTIS: Thank you. Your Honor. 

5 DIRECT EXAMINATION 

6 BY MR. PORTIS: 

7 Q. Mr. Allen, for the record and for the jury's 

8 information, would you tell us your name? 

9 A. My name is Milton R. Allen. 

10 Q. And Mr. Allen, where do you live? 

11 A. I live in Eufaula, Oklahoma. 

12 Q. And from here where is that? 

13 A. That is southeast of here. 

14 Q. We thank you for coming today and we're going to ask 

15 you some questions now. Are you married? 

16 A. Yes. 

17 Q. And where are you from? 

18 A. Originally, I'm from Connecticut, born in New York. 

19 Q. And what brought you down to Oklahoma? 

20 A. This might sound strange to some, but the Lord gave 

21 me a mandate to come here to Oklahoma to go to Rama Bible 

22 Training Center and train for the ministry. 

23 Q. So are you in the ministry today? 

24 A Yes, I am. 

25 Q. Tell us a little bit about your ministry. 

THIS TRANSCRIPT IS NOT PROOFREAD 



10 

1 A. My ministry is to the lost, the forgotten, those 

2 that are misfits in this world, but they fit perfectly in 

3 the plan of God because He loves everyone, regardless of 

4 their background or where they've been. 

5 Q. And so, is your ministry then in the Eufaula area? 

6 A. Yes, it is. 

7 Q. And how long have you been involved in that 

8 ministry? 

9 A. We pioneered that church back in 2003. So this our 

10 10th year. 

11 Q. And so, in 2007, you were also living in this area, 

12 is that right? 

13 A. Yes. 

14 Q. And I guess I specifically want to take you to 

15 September the 20th, 2007, which is the date of the wreck. 

16 A. Yes. 

17 Q. And you remember that wreck well? 

18 A. Yes, I do. 

19 Q. Tell us a little bit about why you happened to be 

20 traveling down that road, for the jury? 

21 A. I also own a septic service business and I install 

22 septic systems. And I had to get off that exit at 

23 Texanna Road to go to Addition called Leisure Land to 

24 give a man an estimate. And he wasn't at home. And so 

25 after I went to his house and came back there was the 
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1 accident. 

2 Q. Okay. Well, let me stop you just a little bit and 

3 pull up, if I could. Exhibit No. 5368. 

4 Now, Exhibit 5368, can you — 

5 MR. PORTIS: Can I approach, your Honor? 

6 THE COURT: Yes. 

7 Q. (BY MR. PORTIS) Can you tell me a little bit. While 

8 you're on your way to Leisure Land, did you — is this 

9 where you got off the road? 

10 A. Yes. I would get off here and turn. And then just 

11 a little bit, about where that curtain is, it goes back 

12 and then there's a service road that goes back paralegal 

13 to Highway 69. 

14 Q. Okay? 

15 A. That goods to Leisure Land. 

16 Q. Okay. 

17 A. So if I were to come back and come here and the 

18 accident -- the car was actually right about there. 

19 Q. All right. And I appreciate that. Let me just make 

20 sure. 

21 You get off the exit and you veer to the right. And 

22 then there is a service road that kind of runs parallel 

23 to that exist? 

24 A. That goes parallel, back north. 

25 Q. Oh. Kind of parallels 69? 
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A. Yes. 

Q. All right. And so you get on 69 and you go to 

Leisure Land and you try to meet your customer. The 

customer is not there and then you leave? 

A Correct. 

Q. And then on your way back, and you take that service 

rode back, is that right? 

A. Right. 

Q. On your way back you come to this point, and tell us 

what you see. 

A. Okay. I'm coming from over here. And right about 

here, there is a car that had gone across the -- this is 

a bar ditch right there. And the car had gone into the 

bar ditch and was, the front end was bent up. And so I 

pulled over right about in here. 

Q. Yes, sir. 

A. Off the road just before that exit. And I got out 

to see what I can do to help. 

Q. And when you got out, was — who you know now as 

Ms. Western, was she already there -- 

A. Yes. There was a young lady, Ms. Western, and 

another gentleman. 

Q. And tell us what Ms. Western was doing? 

A. She was on the passenger's side tending to 

Mr. Schwarz. And the driver was just wreathing in pain. 
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She was screaming. And so I went to her side and began 

to pray because I didn't know what to do for her. We 

couldn't get her in a comfortable position. She was 

excruciating pain. 

Q. Now, Ms. Western is helping Ms. Schwarz. You come 

over to Ms. Bookout. Was her door closed? 

A. No. Her door was open at the time. So somebody 

obviously had opened that door. 

Q. All right. And so did you just lean down there in 

grass where she was? 

A. Yes. I had rubber boots on. There was water in 

that bar ditch, but I just knelt down beside her. 

Q. And then I think you said that she was -- she was in 

pain and she was screaming, is that right? 

A. Yes. 

Q. And as you're there, you are — you're praying to 

God on her behalf? 

A. Yes. On both their behalves, right. 

Q. On both of their behalves? 

A. Right. 

Q. Tell us. When you finished praying, tell us what 

happened. 

A. I -- by that time some other people had come, and I 

noticed that Ms. Schwarz, she was trying to get out of 

the vehicle. We were trying to keep her still in case 
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1 she had some injuries. 

2 And the seatbelt had come across her shoulder. It 

3 was imbedded into her skin and her foot was twisted in 

4 the opposite direction. And she wanted to help her 

5 friend. We had to keep her still. 

6 And so I was helping Mrs. Western over there, and by 

7 that time some EMTs showed up. 

8 Q. Let me make sure I understand. You're originally on 

9 -- you're next to Ms. Bookout. And then do you go to the 

10 other side of the car to help Mrs. Schwarz? 

11 A. Yes. 

12 Q. When you're helping with Mrs. Schwarz, is she in any 

13 pain as well? 

14 A. Yes. 

15 Q. Is there way to describe her pain? 

16 A. I don't know how to describe someone else's pain, 

17 but I saw her injuries and she had to have been in quite 

18 a bit of pain. 

19 Q. Well, and that's a good point, because really, what 

20 I should have asked more appropriately would have been, 

21 what did you observe in terms of the way she reflected 

22 what her pain was? 

23 A. She wasn't screaming, but she was in a lot of pain. 

24 Q. Now -- now, when -- you're going -- are you going to 

25 both sides of the car? 
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A. I'm just trying to help in any way that I could at 

that point. And so wherever they -- the EMTs needed my 

help, I did end up going back on the driver's side, too, 

because they were having trouble getting Mrs. Bookout out 

of the vehicle because the EMT kept losing their footing 

in that ditch. 

Q. Yes, sir. 

A. And I had rubber boots on. And so I could stand 

right in the water and help lift her out, get her on a 

gurney and then they put her on an ambulance and then we 

went back to attend to Mrs. Schwarz. 

Q. And so did you -- were you the one that actually 

lifted Mrs. Bookout out of the vehicle? 

A. Absolutely. 

Q. And was Ms. Bookout, was she conscious or 

unconscious ? 

A. She was conscious. She was in excruciating pain. 

Q. Did you -- other than praying on her behalf, did you 

speak to her? 

A. Yes. I told her everything was going to be all 

right. 

Q. Did she speak back to you? 

A. No. She was just screaming. She was just screaming 

in pain. 

Q. And so you were trying to reassure her that all 
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1 would be well? 

2 A. Yes. 

3 Q. And so you picked her up and you placed her on the 

4 gurney, is that right? 

5 A. Yes. 

6 Q. And then you went back to the other side again to 

7 help with Mrs. Schwarz? 

8 A. Yes. 

9 Q. Tell me how you helped with Mrs. Schwarz. 

10 A. Talking with her, trying to keep her calm. She kept 

11 repeatedly asking me to stay. Please stay with me until 

12 my family gets here. And I said, I won't -- I won't 

13 move. 

14 Q. And did Ms. Schwarz say anything to you about the 

15 operation of the car prior to the accident? 

16 MR. JENNINGS: Objection, Your Honor. Hearsay. 

17 I'm just re-asserting objections previously made. 

18 THE COURT: Okay. Overruled. You may answer. 

19 THE WITNESS: All she kept saying was, we tried 

20 to stop the vehicle. She did describe to me later at the 

21 hospital what had happened. But she kept saying, I tried 

22 to get her to stop, I tried to get her to pull the 

23 emergency brake. She said, the car just wouldn't stop. 

24 Q. (BY MR. PORTIS) Now, Ms. Western testified that the 

25 emergency brake was pulled. Would that surprise you? 
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1 A. No. 

2 MR. JENNINGS: Objection, Your Honor. Not 

3 relevant, whether it's surprising or not. 

4 THE COURT: Okay. Sustained. 

5 Q. (BY MR. PORTIS) Now, when you -- when you were 

6 there, did you also observe the car? 

7 A. Yes. 

8 Q. What did you notice about the car? 

9 A. For one, one of the wheels was still turning. The 

10 engine was still running when I first got there. And I 

11 believe one of the gentlemen turned the vehicle off. 

12 Also, the car -- the front of that car was bent 

13 backwards. It had a pretty bad impact. 

14 Q. So when you say one of tires was turning -- if my 

15 understanding is right, the driver's side was pushed in. 

16 Am I right? 

17 A. Yes. 

18 Q. So would it have been the passenger's side tire that 

19 was turning? 

20 A. It would have to be the passenger's side. 

21 Q. And it was just -- can you describe -- 

22 A. Yeah. It was -- the wheel was still turning. It 

23 was a front wheel drive vehicle. 

24 Q. And the engine was still running? 

25 A. Yes. 
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Q. Now, once Mrs. Bookout is on the gurney and she is 

gone, they put her in the ambulance, correct? 

A. Yes. And then they took her down the street to -- 

for a helicopter. 

Q. Did you have any more interaction or conversation 

with Ms. Bookout? 

A. Absolutely not, no. 

Q. Have you seen Ms. Bookout? 

A. Not until today. 

Q. And this is the lady that you helped? 

A. Yes. 

Q. Once you helped Ms. Bookout and you went back to 

help Mrs. Schwarz, describe for me what happened with 

Ms. Schwarz from that point forward. 

A. I kept reassuring her that everything was going to 

be okay, and that I would stay with her until her family 

got there. And we -- one of the gentlemen cut the 

seatbelt so it would come off of her. And then we 

assisted with putting Mrs. Schwarz in an ambulance. And 

she said, don't leave me, and she wouldn't let go of my 

hand. But we had to let go. And I followed the 

ambulance to Muskogee hospital. 

Q. And why did you do that? 

A. I had a compulsion, I had to. I had to stay with 

this lady. 
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1 Q. Before you left to follow her to the hospital, had 

2 any other people arrived on the scene? 

3 A. Yes. Troopers and a sheriff had showed up. And 

4 there were other people that stopped. But I lost focus 

5 of those other people. I was focused on her. 

6 Q. Did you ever speak to the state trooper? 

7 A. The trooper, I asked him for her husband's telephone 

8 number because, for some reason he had gotten in touch 

9 with — somehow he had gotten in touch with the husband 

10 and the daughter, I believe. And so I asked him for 

11 those numbers so that I can stay in contact with them, so 

12 they would know where she was when they came because they 

13 were going to be coming to Texanna Road and they wouldn't 

14 find her there. And so I had to give them directions to 

15 Muskogee Hospital. 

16 Q. And so at that point in time did you help get her 

17 out of the vehicle or did the paramedics? 

18 A. We all helped. I assisted in that also. 

19 Q. And so what happened with Mrs. Schwarz at that time? 

20 A. We got her on a gurney, into an ambulance. They got 

21 her stabilized, and then I followed the ambulance to 

22 Muskogee Hospital. 

23 MR. JENNINGS: Your Honor, may I approach? 

24 THE COURT: Yes. 

25 (THE FOLLOWING PROCEEDINGS WERE HAD AT THE BENCH 
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1 WITH COURT AND COUNSEL, OUT OF THE HEARING OF THE JURY.) 

2 MR. PORTIS: I do not know the real reason why 

3 he can't testify about what Ms. Schwarz told him at the 

4 hospital. I just don't know. 

5 THE COURT: I did rule that could come in. 

6 MR. PORTIS: It could? Okay. Very good. 

7 THE COURT: Over his -- objection will be 

8 noted. 

9 MR. JENNINGS: So I don't have to interrupt. 

10 just note the same objection. 

11 (THE FOLLOWING PROCEEDINGS WERE HAD WITHIN THE 

12 HEARING OF THE JURY AS FOLLOWS:) 

13 Q. (BY MR. PORTIS) Now, once you arrived at the 

14 hospital, tell me what you did there. 

15 A. I assisted in trying to keep Mrs. Schwarz calm. 

16 trying to keep her eyes on me so that she would not see 

17 the condition of her leg or her torso. And also. 

18 reassuring her that I was going to get in touch with her 

19 family. 

20 And she kept interrupting me at the beginning. 

21 wanting to know what happened to her friend, and I said. 

22 well, they took her to a different hospital. 

23 Q. Yes, sir. 

24 A. And that's when she began to try to explain to me 

25 what they had been trying to do. They were -- had -- did 
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1 you want me to finish? 

2 Q. Well, let me interrupt you, if don't mind. I 

3 apologize for that? 

4 A. All right. 

5 Q Where were you all meeting there in the -- where 

6 were you with Mrs. Schwarz there? 

7 A. In the emergency room. 

8 Q. You were in the emergency room with her? 

9 A. With her, every minute, yes, sir. 

10 Q. Every minute, kind of like her minister at the time? 

11 A. Yes. 

12 Q. And you were helping her and you were reassuring her 

13 and talking with her and she was asking about — 

14 A. Yeah. She kept calling me her guardian angel. And 

15 I'm no angel, but that's what she felt. 

16 Q. Now, while you're there she also described for you, 

17 again, what had transpired before — immediately before 

18 the wreck, is that right? 

19 A. Right. 

20 Q. Just tell us about what she said. 

21 A. She said that they had just gone shopping. You 

22 know, they were -- kind of girls-day-out kind of thing. 

23 They were staying at cabin that their families had 

24 together at Snug Harbor, which is in Long Town, just east 

25 of Eufaula. 
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1 And as they were approaching Texanna Road, she was 

2 trying to slow down, but the vehicle was going faster and 

3 faster and she was -- they were trying to get the vehicle 

4 to kind of brake and she was telling her friend, you 

5 know, let up off the gas. 

6 Well, evidently Mrs. Bookout had let up off the gas 

7 and it still didn't slow down. So they took that exit to 

8 try to, you know, brake from having a problem on the main 

9 highway. They were going to try to get off and get some 

10 help, and that's when she said I told her to try to use 

11 the emergency brake, whatever you can do. And evidently, 

12 none of that stuff worked because they ended up in the 

13 bank. 

14 Q. Now, there were skid marks on the scene. Did you 

15 see those skid marks? 

16 A. I didn't observe skid marks. I was concentrating on 

17 the ladies. 

18 Q. Now, you stayed there at the hospital with her. Did 

19 her family arrive at some point? 

20 A. Yes, they did. 

21 Q. Can you describe what happened then? 

22 A. Well, just prior to them arriving, they had done 

23 some x-rays and so forth on Mrs. Schwarz, and they had to 

24 relocate her foot. And so they gave her a sedative and 

25 heavy doses of morphine for the pain while they 
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1 straightened her foot. 

2 And that's when they realized that she had some 

3 internal injuries that they weren't aware of. And so 

4 they decided that they were going to life-flight her to 

5 Tulsa. 

6 And so at that time I was on -- back and forth. I 

7 was on the phone with, I think, her daughter, and giving 

8 her directions to Muskogee Hospital and they weren't 

9 quite there yet, and I was trying to hold up the 

10 helicopter people from taking her too. But just as the 

11 helicopter people came, the family came, but she was 

12 unconscious at that point. And so they didn't get a 

13 chance to have a conversation with her. 

14 Q. Did they get to see her? 

15 A. Yes, they got to see her. I believe, I'm not 

16 positive on this, but I believe one of her daughters went 

17 in the helicopter with her. 

18 I had told the daughter that I would be in the Tulsa 

19 the next day, and I would call her around noon or she 

20 could call me and I would come over to the hospital and 

21 talk to them and her mother. 

22 Q. Can you describe the interaction between the 

23 children and husband and Mrs. Schwarz? 

24 A. They have a very, very strong, loving bond in that 

25 family. While I was sitting at Mrs. Schwarz' side, she 
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1 described the relationship that she has with her 

2 daughters and her grandchildren, and how one of her 

3 daughters, they would take walks everyday and go to mass 

4 and pray. 

5 And she just had a bright smile on her face, and she 

6 was at peace. But she loved her grandchildren and her 

7 family very, very much. You could tell that they were 

8 close. And then when -- 

9 Q. What did you physically observe in terms of the way 

10 that the children interacted with their mom? 

11 A. Well, when the daughter got -- one of her daughters 

12 got there, and the husband, he -- he had a rough time. 

13 It can be rough when you see your spouse in that kind of 

14 condition. And the daughter was very upset at the 

15 condition of her mother. And because she couldn't 

16 respond to anything they said, of course, they asked me 

17 what happened, what did she say. And I've spent many 

18 hours explaining every detail of what she spoke. 

19 Q. Now, after Mrs. Schwarz left, did you, did you find 

20 out that she passed away? 

21 A. Yes. 

22 Q. How did you find out? 

23 A. I called the daughter the following day and she told 

24 me that once they got her in the helicopter and were 

25 starting to head towards Tulsa, that she passed a short 
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1 time after that, so she had passed before she even got to 

2 Tulsa. 

3 Q. Did you go to the funeral? 

4 A. Absolutely. 

5 Q. What did you observe at the funeral in terms of 

6 family and how the funeral went with the family? 

7 A. I developed a bond with that family, because -- 

8 excuse me. I was the last person to see her alive, and I 

9 felt a responsibility to that family and to her. 

10 And I thank God for the opportunity to be there for 

11 her. 

12 MR. PORTIS: That's all my questions. Your 

13 Honor. 

14 CROSS EXAMINATION 

15 BY MR. JENNINGS: 

16 Q. Mr. Allen, are you ready to go? 

17 A. Yes, sir. 

18 Q. I won't keep you long. Just a few questions. 

19 A. No problem. 

20 Q. You and I have not met before, have we? 

21 A. No, we haven't. 

22 Q. I'm Jim Jennings. I'm one of the lawyers for 

23 Toyota. 

24 I've seen some of your words -- I've seen your 

25 deposition transcript. 
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1 A. Yes. 

2 Q. Do you remember giving a deposition? I have a 

3 transcript here. According to this, this was back on May 

4 25th, 2010, three years-plus? 

5 A. Right. 

6 Q. You remember doing that, right? 

7 A. Yes. 

8 Q. Have you had a chance to read this before today? 

9 A. Briefly. 

10 Q. Okay. And then I also have a transcript of a 

11 recorded statement that you gave to an investigator who 

12 worked for the lawyers who represents the Schwarz and 

13 Bookout family. Do you remember doing that? 

14 A. Yes. 

15 Q. Have you had a chance to look at that transcript at 

16 all? 

17 A. I don't believe so. 

18 Q. Well, I have that here and I have your deposition 

19 here. And if you need to look at it to refresh your 

20 memory, let me know and I'll run it up there any time you 

21 think it would be helpful. Okay? 

22 A. Okay. 

23 Q. All right. And I know that you know the area that 

24 we're concerned with. Well, your septic business is in 

25 what. Long Town? 
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1 A. Yes. 

2 Q. And your -- 

3 A. And in Broken Arrow. 

4 Q. And Broken Arrow. And your church is also in Long 

5 Town, right? 

6 A. Yes. 

7 Q. How far would you say Long Town is, particularly the 

8 Snug Harbor part of Long Town from this place where this 

9 accident occurred? 

10 A. I would say approximately 14 miles. 

11 Q. Okay. Let me ask you about a few things that you 

12 just testified to, some things that you just told the 

13 jury. 

14 One is this. Your memory, as you sit here today, I 

15 take it, is that the seatbelt that was holding 

16 Mrs. Schwarz in her seat had to be cut to get her out of 

17 the vehicle, is that right? 

18 A. Yes. 

19 Q. Now, I don't remember that coming up in the -- maybe 

20 it did come up in the deposition. I don't remember it 

21 coming up in the statement. Do you remember talking 

22 about that before in this case? 

23 A. I'm pretty sure. 

24 Q. Maybe you did. Let me show you a photograph. 

25 MR. JENNINGS: If I may, may I approach the 

THIS TRANSCRIPT IS NOT PROOFREAD 



28 

1 witness? 

2 THE COURT: Yes. 

3 MR. JENNINGS: I should have gotten an Exhibit 

4 number, probably. I'm not sure what the proper number 

5 for this deposition for this witness, for this -- 

6 THE COURT: I don't know. I hate to give you a 

7 number. 

8 MR. JENNINGS: How about if I just make it 

9 Number 1? 

10 THE COURT: That will be fine. 

11 MR. JENNINGS: If I can borrow your pen. 

12 Q. (BY MR. JENNINGS) Let me show you what I've marked 

13 as Defendant's Exhibit No. 1. And I will represent to 

14 you, sir, that that is one of inspection photographs of 

15 the experts in this case, the photograph of the interior 

16 of the vehicle? 

17 A. Okay. 

18 Q. Let me put that on the Elmo, so everybody can see 

19 it. If you're looking at the back of passenger's seat 

20 there where Mrs. Schwarz would have been sitting, right? 

21 A. Yes. 

22 Q. Do you see the seatbelt -- 

23 A. Yep. 

24 Q. — in the stowed position there? 

25 A. Yes, I do. 
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1 Q. It's not cut, is it, sir? 

2 A. No. It doesn't look so. 

3 Q. Thank you. 

4 Next item, you told the jury -- you told the jury 

5 that when you arrived at the accident scene, the wheels, 

6 at least the wheel on the left front, was still turning 

7 and spinning in place? Do you remember that? 

8 A. Well, one of the front tires was spinning. 

9 Q. Which one was it? 

10 A. I believe it would have had to have been the 

11 passenger's side. 

12 Q. Okay. Well, do you remember when you were asked 

13 about that very thing in the statement that you gave to 

14 the lawyers representing -- 

15 A. Yes. 

16 Q. — the Schwarz family? 

17 A. Yes. 

18 Q. Let me put this on the Elmo and just see if this 

19 refreshes your memory. 

20 A. I remember -- I remember what I said to them, that 

21 it could have been either one of those sides, but I might 

22 have said that it was the driver's said. But like I 

23 said, I was back and forth from both sides of that 

24 vehicle. 

25 Q. The part I'm looking at of course is right here by 
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1 this where it says, "Did it look like the tires may have 

2 still been spinning when it hit the bank. I remember 

3 something was still going, but I can't -- I'll have to 

4 say no." 

5 Do you remember saying that back when you talked to 

6 the lawyers, sir? 

7 A. No, I don't remember that. 

8 Q. It's been a long time. 

9 A. It has. It has. 

10 Q. This accident was what, six years ago? 

11 A. Six years ago. 

12 Q. I understand. 

13 A. I've been in a couple myself since then. 

14 Q. I can't fault you then. 

15 You also told the jury that you saw the parking 

16 brake in the up position? 

17 A. No, I did not. 

18 Q. You didn't? 

19 A. No, I did not. 

20 Q. Is it your memory that you didn't see that? 

21 A. No. I said that I didn't see the parking brake. I 

22 said that Mrs. Schwarz had said to Mrs. Bookout to pull 

23 up the brake, you know, the emergency brake. But I 

24 didn't see it. 

25 Q. Good enough. So whether it was in the up position 
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1 or not when you were there, you don't know? 

2 A. Right, I don't know. 

3 Q. Okay. Now, you do remember, as I understand what 

4 you've said, that when you talked to Mrs. Schwarz she 

5 told you that they were having trouble back up on the 

6 highway, on Highway 69, right? 

7 A. Yes. 

8 Q. And so you understood, from what she was saying, 

9 that that's where their trouble started, and that they 

10 essentially had a vehicle that was out of control up on 

11 Highway 69, right? 

12 A. Well, it was going too fast. 

13 Q. And they couldn't stop it? 

14 A Right. 

15 Q. And in fact, the information that you were given by 

16 Mrs. Schwarz was that they pulled off the highway because 

17 of problems that were happening up on the highway and 

18 they needed to get help, right? 

19 A. Correct. 

20 Q. So that was the version of the facts of the accident 

21 that you were given initially, right? 

22 A. Yes. 

2 3 Q. Okay. 

24 MR. JENNINGS: No further questions. 

25 THE COURT: Any redirect? 
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MR. PORTIS: No, Your Honor. 

THE COURT: All right. Mr. Allen, you may step 

down, sir. And if you were subpoenaed, you're released 

from your subpoena and free to go. 

Plaintiff, you may call your next witness. 

MR. ESDALE: Call Mr. Mike McCort, Your Honor. 

MIKE McCORT, 

Called as a witness, after having been first duly sworn, 

testified as follows: 

DIRECT EXAMINATION 

BY MR. ESDALE: 

Q. Would you introduction yourself to the ladies and 

gentlemen? 

A. My name is Michael McCort. 

Q. And Mr. McCort, how are you employed? 

A. I am an engineer with a company called Ponderosa 

Associates in LaFayette, Colorado. 

Q. And what do you do with Ponderosa Associates? 

A. Our company specializes in forensic engineering. 

And the work I do is accident reconstruction. 

Q. How is it someone becomes qualified to do accident 

reconstruction? 

A. Primarily, your engineering background gives you the 

basics of conservation of energy, conservation of 

momentum, the basic physics of work that you do. I have 
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1 a degree in civil engineering, a Bachelor of Science in 

2 civil engineering. I also have a Master of Science in 

3 civil engineering. And then I have a lot of training and 

4 on-the-job work in terms of learning accident 

5 reconstruction. I went to work for a guy who had been 

6 doing it for 40 years and I have been doing it ever 

7 since. 

8 Q. Is that something that is recognized by a 

9 professional group such as SAE? 

10 A. Yes. One group that kind of recognizes this stuff 

11 is called Accreditation Commission for Traffic Accident 

12 Reconstruction. They put on a test that's primarily for 

13 police officials, but I took that test. I thought I 

14 would be able to take that and pass that. 

15 I'm a member of various organizations like SAE that 

16 you mentioned. National Engineering Society, National 

17 Professional Engineering Society, American Society of 

18 Civil Engineers, a civil engineering honor society called 

19 Ki Epsilon, those sorts of things. 

20 Q. Do you have a CV that contains all that information? 

21 A. I do. 

22 Q. Now, how long have you been doing accident 

23 reconstruction as it relates to motor vehicle accidents? 

24 A. Since 1997. So 16 years now. 

25 Q. And do you have any idea about how many accidents 
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1 you've reconstructed in your career? 

2 A. Hundreds, and probably into the thousands by now. 

3 Q. Has your work been accepted by courts like the one 

4 we're in today? 

5 A. Yes, sir. 

6 Q. Do you charge for your services, Mr. McCort? 

7 A. Yes. 

8 Q. What are your charges? 

9 A. Currently, my company bills me at $250.00 an hour. 

10 Q. All right. When were you first contacted in this 

11 case? 

12 A. I was contacted in April of 2008. 

13 Q. And by whom? 

14 A. You. 

15 Q. And what did I ask you to do? 

16 A. I don't recall specifically, but the phone calls are 

17 always pretty much the same, which is I have a crash I'd 

18 like you take a look at it, can I send you some 

19 information, and get you to review it. 

20 Q. Did I or anybody else with our office during any 

21 time with this case ever suggest to you any type of 

22 outcome that we wanted? 

23 A. No. I mean, that's my job, is to tell you what I 

24 think the outcome was. 

25 Q. Now, have you reconstructed this accident that we're 
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here about today? 

A. Yes. 

Q. And do you have some opinions as it relates to 

accident reconstruction? 

A. I do. 

Q. Did you help put together a Power Point that would 

help you explain those opinions to the ladies and 

gentlemen of the jury? 

A. Yes. 

Q. Well, let's start that. 

MR. JENNINGS: I haven't seen it. Judge. May I 

take a glimpse of it? 

MR. ESDALE: Here. 

THE COURT: Counsel, please approach. 

(THE FOLLOWING WAS HAD AT THE BENCH WITH COURT AND 

COUNSEL, OUT OF THE HEARING OF THE JURY.) 

THE COURT: This is in his report. Any 

exhibits in his report? 

MR. ESDALE: I mean, that's the Power Point 

itself. So he can look at every single slide. 

THE COURT: What is the PowerPoint on? 

MR. ESDALE: His opinions and things like. -- 

MR. JENNINGS: I have no objection, but I've 

never seen it before. 

MR. ESDALE: Showing the general area of the 
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1 accident, the aerial views. 

2 MR. JENNINGS: This is all you have? 

3 MR. ESDALE: Yes. He's obviously done some 

4 calculations and stuff. But it's all discussed in his 

5 testimony, I think. 

6 THE COURT: Well then, we'll just give you an 

7 opportunity to look through it. 

8 MR. JENNINGS: Okay. 

9 MR. ESDALE: You can. I could not hear that. 

10 MR. JENNINGS: I can see it coming, that I have 

11 a concern about. I may have. 

12 THE COURT: You feel comfortable -- 

13 MR. JENNINGS: Give me a chance to do that. 

14 (THE FOLLOWING WAS IN THE HEARING OF THE JURY.) 

15 THE COURT: Just bear with us for a moment. 

16 You're welcome to stand up and stretch. 

17 Why don't you all just go ahead and take a 

18 break. 

19 The Court is admitting, without objection. 

20 Plaintiff's Exhibit No. 5368, as well as Defendant's 

21 Exhibit No. 1. 

22 MR. ESDALE: That's all. 

23 (Recess taken.) 

24 MR. JENNINGS: We have no objection on the 

25 Powerpoint. May I relocate? 
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1 THE COURT: You certainly may. And Mr. Esdale, 

2 you may continue. 

3 MR. ESDALE: Thank you. 

4 Q. (BY MR. ESDALE) All right, Mr. McCort. I think we 

5 were at the point where you had prepared a PowerPoint to 

6 help explain your findings, correct? 

7 A. That's correct. 

8 Q. Let's kind of run through it real quick. Can you 

9 give us an overview, and go ahead and do it kind of 

10 quickly, because maybe stuff we've already seen, but just 

11 generally set the stage. 

12 A. Sure. I'm spelling is out right there. So a single 

13 vehicle crash, happened the 20th of September 2007, in 

14 the evening, US 69 exit ramp at Texanna Road, the 

15 vehicles were southbound. The vehicle is a 2005 Toyota 

16 Camry LE, the driver was Jean Bookout and the passenger 

17 was Barbara Schwarz, and it was daylight and dry out. Do 

18 you want me to just kind of — 

19 Q. Yeah. 

20 A. Okay. Just to give you an idea of where the crash 

21 was it in relations to where we are today. I think 

22 probably everyone is familiar with that by now. The 

23 crash site shown there in Google Earth, and then I have 

24 the yellow arrows to show the direction of travel which 

25 was southbound prior to exiting. 
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1 Now I'm zooming in on the Texanna Road exit and the 

2 red line there shows the path of travel of the vehicle as 

3 it got off the exit. 

4 Now I'm zoomed in once again and we're into an area 

5 that is going to become important in the reconstruction, 

6 which is this triangle right there. That's an island 

7 which directs traffic, so if you're going to continue 

8 straight, you would go straight down there; if you're 

9 going to make a right turn, there's a yield, and you'll 

10 see lots of photos of that coming up. 

11 This is a quick overview of what happened in the 

12 crash. You can see, hopefully I've got some vehicle 

13 positions in there that start clear back there and then 

14 you can see it running straight through the crash scene 

15 and to the point of impact there in the embankment. 

16 Q. All right. And that is the line, you're showing the 

17 path of the vehicle? 

18 A. That's right. 

19 Q. Okay. And what is that we're looking at? 

20 A. Just a few more. This ultimately is going to be the 

21 drawing that I created, to-scale drawing that I did after 

22 I surveyed the scene and did all the stuff that I'm going 

23 to take you through in hopefully not too much 

24 excruciating pain. 

25 An important aspect of this crash to me going to be 
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1 the 150 foot skid mark that was left. And so this is 

2 just a quote from the officer, or rather the trooper's 

3 report. And there's the 150 foot mark as I understand 

4 it. 

5 Q. What are we looking at here? 

6 A. This again is just for overview purposes to show you 

7 real quickly the vehicle coming in. You can see how it's 

8 kind of a canted angle as comes into the embankment so 

9 you can see the left corner is going to get a little bit 

10 more damage than the right. So all I'm trying to show 

11 there is it's coming in at a bit of an angle. 

12 The results, again, I'm just trying to preview 

13 things for you here. The impact speed that I came up 

14 with was 27 miles an hour. The change in velocity, which 

15 just means how much the vehicle was slowed by that crash, 

16 is 15 miles an hour. 

17 And you can see also I have ranges in there. We 

18 always work in ranges in accident reconstruction. 

19 Q. Why do you do that? 

20 A. We want to allow for not knowing things precisely. 

21 We don't know -- the distance was 125 feet point zero 

22 zero zero feet, so everything that we do, we want to 

23 allow for a little plus and minus range. And where that 

24 really comes into play in this crash is the crush. the 

25 crush is difficult on this one because it's on the 
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underside of the vehicle and so that's something that I 

need to look at. 

Q. Something that some folks may have and I sometime 

still have a little bit of a problem with, when you're 

talking about a change of velocity and an impact speed of 

27 and a change of velocity or a Delta V of 15, how does 

number square? 

A. I'll go through this in detail later, but what 

that's telling you is the vehicle is coming in at 27 

miles an hour, it's hitting the wall, the dirt 

embankment, excuse me, and then it's coming out at some 

speed. The Delta V is how much it's slowed down. 

So if it slowed down from 27 by 15 miles an hour, so 

if you just did the math, that would be 13 miles an hour 

left over as it comes out. 

In my actual analysis, it's going to be a little bit 

different because there's velocity vectors involved. In 

other words, it's slowed down, but it's also redirected, 

and so that's part of the Delta V analysis. 

Q. All right. 

A. The other thing I had on this slide, while we're 

here, is the Toyota's accident reconstruction expert has 

a similar number in terms of the impact speed and Delta 

V. What's really going to end up being important in my 

reconstruction is that skid length and how that plays 
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1 into the crash. 

2 Q. Okay. 

3 A. Just a couple more views of what I think happened, 

4 which is the vehicle went up the hill a little bit and 

5 then it rolled back into position. And then, of course, 

6 I showed you a nice pretty computer animated view of the 

7 vehicle, but this is what it looks like in real life. 

8 Q. These are photos that you took at an inspection? 

9 A. That's a photo, and then up top there is a computer 

10 scan, and that's something I'll show you a little bit 

11 later. 

12 Q. Some of your conclusions, tell us what they are so 

13 we know what to look for as you're going through? 

14 A. We just talked about the 15 mile an hour Delta V and 

15 the 27 mile an impact speed. There is a lot of evidence 

16 about a single locked tire. It's going to be my opinion 

17 that that was from the parking brake, the right rear tire 

18 locked up. 

19 It's my opinion that is consistent with a loss of 

20 vacuum so there's a vacuum depletion in the braking 

21 system. 

22 Q. I hate to interrupt you while you're going through 

23 these conclusions, but when we talk about that a little 

24 bit as we go through and this explain to the ladies and 

25 gentlemen what loss of vacuum assist is and the affect it 
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1 has in general overview. I know you're not the brake 

2 expert in this case, but so they can understand what 

3 we're talking about. 

4 A. Yeah. I'll give you the accident reconstructionist 

5 version. Vacuum assist is what I called power braking 

6 when I was growing up. And it has to do with the vehicle 

7 helping you to brake. So when you input pedal force, 

8 that pedal force is magnified by the vacuum in a vacuum 

9 chamber and it's acting on a diaphragm and there's 

10 various details of how that happens, but it's magnifying 

11 your force on the order of, according to Toyota's brake 

12 expert, seven times. 

13 So you push on it with one pound, you get seven 

14 times that seven pounds of pushing out. So it's helping 

15 you to brake. The vacuum part of it has to do with the 

16 fact that it's using vacuum from the intake manifold. so 

17 as the engine cylinders are going up and down, they are 

18 sucking air into the cylinders, that's coming through the 

19 manifold, there's a vacuum created by that. 

20 The vacuum assist system is using part of that 

21 vacuum to generate vacuum within that chamber. 

22 Q. Okay. And that's where you were. Number 4 bullet 

23 point there, the crash is consistent with a loss of 

24 vacuum assist, coupled with an emergency application hand 

25 brake? 
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A. Correct. 

Q. Do you have some more? 

A. Yes. Speed at the tire marks depended on the 

throttle and the braking vacuum assist condition. And 

what I'm going to show you is I've run a number of 

different scenarios, because nobody can know exactly how 

much throttle was on, and nobody can know exactly how 

much braking was occurring. 

But what I've done is, I've done what your doctor 

does. He says, well, something's wrong with you, let's 

start doing some tests and let's rule out the things that 

it's not until we get to the things that it is. And so 

that's kind of the approach I've taken here. 

Q. All right. 

A. The last point is that if the vacuum was not 

depleted, the car should have stopped given the distance 

Q. Did you tell us about -- the maximum speed of the 

start of the tire marks? 

A. Yeah. That's an important factor in this case. 

Because of the geometry of the road -- and I'm going to 

show you this in lots of detail -- the car has to make a 

curve just immediately prior to the tire marks and then 

the tire marks go straight. And so it's important to the 

reconstruction to know that the car has to be able to 

THIS TRANSCRIPT IS NOT PROOFREAD 



44 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

make that curb. You have to be able to physically drive 

through that curb without spinning off, and that is going 

to limit how fast the car can enter the position and be 

in position and start leaving the physical evidence that 

we know was there. 

Q. And then your last opinion then? 

A That's just a basic -- it's kind of a corollary to 

what I've already said. And that is, if the throttle 

wasn't open, and if we didn't have a vacuum depletion, 

that this was just normal braking, this car should have 

stopped. 

Q. Okay. Well, what do you use as accident 

reconstructionist to go put together your accident 

reconstruction? 

A. My view of accident reconstruction, you know, 

generally what you're doing is you're gathering 

information and evidence, investigating it for the 

purpose of drawing some conclusion about what happened in 

the crash. 

For me, that involves vehicle evidence, the scene 

evidence, witness evidence or statements, and then I fold 

that all into math and physics calculations to come up 

with a reconstruction of the crash. And that's what I do 

with this little graphic. 

And then what's important is that you have to match 
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physical evidence. That's a constraint that's on you. 

It seems obvious, but I have to match that. I have to 

match all the constraints of the vehicle so the crush 

that was created, what other aspects there are on the 

vehicle have to match, and of course it has to obey the 

laws of physics. 

Q. All right. Well, let's talk about the vehicle 

first ? 

A. Yes. 

Q. What are we looking at here? Just the basic 

elements of this vehicle involved in this crash? 

A. Yeah. And as part of my reconstruction I want to 

gather as much information about the vehicle as I can. 

I'm listing just a few things out here. a couple of 

things that are of interest is that it has front disk and 

rear drum brakes. We need to know that. 

It does not electronic stability control or vehicle 

stability control or brake assist, but it does have ABS 

antilock, brakes, and it was made in Kentucky but that 

doesn't really come into my analysis, but that's just 

part of the data. 

Q. You went to — and that's what I was going to ask 

you, you actually went and looked at the vehicle, 

correct ? 

A. Yes. 
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1 Q. And that was done on June 16th of 2008? 

2 A. Correct. 

3 Q. All right. Tell us what the purpose was on looking 

4 at the vehicle in 2008? 

5 A. When I do any reconstruction, I want to see as much 

6 of the evidence as I can. And the vehicle here obviously 

7 is an important factor. So I go and I look at basic 

8 inspection of the vehicle, quantify the crush that's 

9 going on with the vehicle, look at the tires and the 

10 wheels and the scratch patterns and whatever else I may 

11 be able to see. 

12 Photo document the vehicle, and then actually 

13 measure it. And I'll show you, there's a couple of 

14 different ways that we've measured this vehicle so that 

15 we can quantity the crush that we see on the vehicle. 

16 Q. So show us about how you went -- went about 

17 measuring it in 2008? 

18 A. I'm going to just take you on a quick walk around 

19 the vehicle. This is obviously the front and the orange 

20 dots that you see are dots that I place on the vehicle 

21 that are markers for taking measurements on the vehicle. 

22 So we place those dots on there. We use what's called a 

23 Total Station theodolite, which is a laser measurement 

24 device, and we take a measurement at each one of those 

25 dots, and then I'll able to generate a diagram of the 
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vehicle. 

The other thing to notice while we're here is, this 

will just give you an idea of the crush level. So we've 

got the left front wheel has been pushed back 

significantly into the firewall. And then if I go back 

to the right front, you can see that there is much less 

damage there. 

So, again, that just off the bat tells me a little 

about what's going on in the crash and orientation and 

configuration when the impact occurred. 

Q. And this Total Station mapping that you did, that 

was kind of the state of the art and the way things were 

back in 2008, right? 

A. Yes. 

Q. Did you go and do a second station? 

A. I did. 

Q. When was that -- first, just real quick. Those are 

your measurements from the Total Station mapping, right? 

A. That's right. So each one of those little orange 

dots shows up here. You can't really see the points, but 

you can see the text that goes along with them. So each 

one of those dots represents a measurement on that care. 

Q. So you go back in June of this year? 

A. That's right. 

Q. And do you have some new stuff with you when you go 
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1 back? 

2 A. I do. We've got a brand new -- reasonably new 

3 scanner. It's a very sophisticated three-dimensional 

4 scanner that pretty much all the folks in accident 

5 reconstruction are using these days, and so we back and 

6 scanned the vehicle. 

7 And this time instead of orange dots I've got ping 

8 pong balls. The ping pong balls allow the software to 

9 orient the scanner. So we take a number of different 

10 scan around the vehicle -- 

11 Q. Those the yellow things on the car there? 

12 A. Yeah, right there, and right there, and right there. 

13 Q. Go ahead. I didn't mean to cut you off. 

14 A. I just wanted to give you a couple of quick more 

15 shots of the vehicle. 

16 Again, one of the things that's going to be 

17 important in this crash is that there's a lot of dirt and 

18 debris up underneath the vehicle. So most crashes, we're 

19 used to cars hitting each other head-on, or hitting a 

20 wall or whatever. In this crash we have a vertical 

21 component, where we're coming into the hill and actually 

22 the hill is resisting it and pushing upward. 

23 That becomes important when I do my crush analysis, 

24 because you can see that the bumper -- this is the bumper 

25 beam right there. And then that's the Styrofoam behind 
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the bumper beam. And then we've got all this crush back 

here, which if I were to just measure that bumper would 

not be accounted for. 

Q. Again, you said the Faro scanner, you had a bunch of 

points on your Total Station mapping and -- how many? 

A Oh, 100, 200 points. 

Q. And what do you have with a Faro scan? 

A. Millions. It's just — it's a point cloud, is what 

it generates. 

Q. All right. 

A. This gets me back to what I was just discussing. So 

what I've done here is I'm starting with the damaged 

vehicle, all of my measurements using that original 

survey, because it's a little easier to see in this view. 

Then I take a computer model of an undamaged exemplar 

vehicle, and I trace it and I overlay the two and I'm 

able to then measure and quantify how much that bumper 

moved rearward. 

Q. What's the point of determining the amount of crush? 

A. In accident reconstruction we do something called a 

crush analysis, which is an energy analysis. We look at 

how much energy was required to deform the vehicle to 

that level. 

And there are various ways of doing that. There's 

something called ED Crash, which is a commonly accepted 
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tool that is used and we use many times. In this 

particular crash we did not use ED Crash because as I've 

said we've got this verticle component we need to deal 

with and ED Crash is a twodimensional program, it doesn't 

account for that. 

One way of accounting for that is, if I flip back 

and forth here, you can see that I'm playing around with 

the different levels of crush. So the first one is a 

direct level of crush to that bumper beam I showed you. 

And as I said, that is probably going to underestimate 

the energy associated with this, because you can see 

there's a bunch of other crush underneath. 

So I then look at other techniques and expanding the 

crush. And in an attempt to be conservative, maybe 

overestimate how much crush is there, or underestimate it 

on the other side. 

So I've got a minimum, a middle range and a maximum, 

which I'll then use in my energy crush analysis. 

Q. All right. Then what we're looking at there, is 

that Faro scan? 

A That is. So this is a nice tool just so that we 

have now the actual computer model of the car and I can 

look at it and play around with it and move it around in 

different orientations. 

We can look at how it interacts with the hill. This 
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1 is really nice when you've got other cars because you can 

2 actually put them together like pieces of a puzzle. I've 

3 got a few views of it from different angles here. 

4 Another thing that's nice is we can take the car 

5 apart a little bit and look inside of it. 

6 Q. Like take a door off? 

7 A. Yes. 

8 Q. All right. That's what I was going to ask you next. 

9 What is -- do you use computer software to assist you in 

10 your reconstruction? 

11 A. Yes. I alluded to the ED Crash program. That's a 

12 program that's part of a suite of programs we used call 

13 HVE. HVE stands for Human Vehicle Environment. Those 

14 are kind of the three components of any crash. And it's 

15 again a software package we use. 

16 Q. How do you use that? 

17 A Well, the package that I use is called Simon, and 

18 it's a simulation program, very robust program that 

19 models tire stiffness and suspension and stiffness of the 

20 car, and just every parameter you can think of on a car. 

21 And the way you use a simulation program is you say, 

22 well, I know the car hit right here, so I'm going to 

23 start it over here and see if I get to this point in 

24 space. 

25 And if I start it over here and I end up in the 
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wrong point in space, then I have to adjust it a little 

bit. So it's an *inertive process where you're giving 

the car initial conditions, and then you're letting the 

physics and math calculations be performed by the 

computer in very incremental steps until it gets to a 

specific point in time. 

And so in this case, obviously, I'm looking at 

trying to follow the skid marks, trying to hit the dirt 

embankment where we know it hit, trying to have it go 

post impact where we know it went, to match all of those 

points of evidence. 

Q. Do you validate computer assisted software like 

that ? 

A Usually we don't. Usually we're able to just use a 

stock computer model, and in fact, we have a computer 

model of the Camry, but because of the studies with 

Toyota Camry and the fact the federal government has 

looked at it, they have actually characterized the Toyota 

Camry, so I have an actual series of tests that I can 

compare against my simulation model. 

Q. All right. Let's go ahead then. Is this the paper 

you were talking about? 

A This is the test performed by NHTSA, National 

Highway Traffic Safety Administration. It's done in 

Ohio, not far from where I went to school, actually. And 
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what I'm going to be talking about is the VRTC -- I'm 

sorry, I pointed to the wrong place. vehicle Research 

and Test Center. I generically call this the VRTC 

report. 

Q. And what are they doing in their report -- or just 

tell us what you used out of the report and why you used 

it? 

A. What they are doing is what they say right here. 

They are trying to determine the characteristics of the 

Camry. So this is, as I understand it. a precursor to 

some of the testing done on the Camry's to figure out 

what's going on with them. 

And so before you can do that, they wanted to 

character them. They wanted to know how fast they can 

go, what's the relationship of the brake pedal to the gas 

pedal. How fast can they stop. What I was interested in 

was stopping power and acceleration test. 

Q. Now, something you mentioned earlier, and it's a 

part of understanding the dynamics of these various 20 

Camry's, I think it is, and you talked vacuum depletion 

or losing the vacuum assist brakes. Did this study 

incorporate that into the testing too? 

A. They did. They looked at braking with and without 

vacuum. And I'll show you that in a moment. 

Q. Okay. Let's go. 
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A. So there were 20 vehicles, 9 were complaint 

vehicles, someone had said they experienced some 

unintended acceleration, NHTSA bought those vehicles and 

tested them. Eleven were noncomplaint that they bought, 

and then they did various testing. 

They did the testing across a series of platforms, 

so generation four Camry, for example, was from 1996 to 

2001. What I'm interested in is generation five. Our 

vehicle is a 2005, and so I'm looking at the tests that 

involved vehicles from that platform range, the 2002 to 

2006, and more specifically the 2.4 liter four cylinder. 

Q. And again, we've kind of talked about the relevant 

Camry specs of Ms. Bookout's vehicle. Are you looking to 

find a match, the best match in the VRTC paper to go with 

that ? 

A. That's right. So here's a series of things. I 

think I already showed you this. Items that are going to 

be relevant that I want to make sure I match reasonably 

well to the VRTC testing. 

And then this is a matrix that I made, and I realize 

you can't really see it, but what I found was that test 

vehicle No. 5D was the best fit for our vehicle. In 

fact, it's nearly the identical vehicle. 

Q. So what did you do? You've got a test vehicle now, 

what's next as you're putting this together? 
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1 A. Now I can start to modify my computer model vehicle. 

2 And really where this comes into play is the vacuum 

3 assist model. The computer model is probably fine for 

4 the non, you know, just regular braking, but they didn't 

5 really design that computer model for a condition of 

6 vacuum depletion. So I'm comparing it for regular 

7 braking, I'm comparing it for braking without vacuum, and 

8 I'm also comparing it for acceleration. 

9 Q. All right. 

10 A. This is our model. This is what I see when I work 

11 with my simulation program. This was a model that we 

12 actually had built. We have a close relationship with 

13 this company that does this software. I'm a Beta tester 

14 for them. They built this Camry and then I took it and I 

15 did the modifications that I'm talking about now, where I 

16 did some tuning of the vehicle so that it would match the 

17 VRTC testing as best possible. 

18 Q. I'm not trying to misstate this, correct me if I'm 

19 wrong, but in addition to just the regular Camry, now 

20 you've incorporated all these additional performance 

21 aspects of the Camry into the standard one, so you've got 

22 a very detailed -- 

23 MR. JENNINGS: Objection, Your Honor. 

24 THE COURT: Sustained. 

25 Q. (BY MR. ESDALE) Tell is, is this Camry more detailed 
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than the stock model? 

A. I'm not sure that I would say it's more detailed. I 

would say it's more accurate. The brakes are still 

there. I just have tuned the brakes so that they match 

the brakes that were in the testing. The throttle is 

still there. The horsepower curve is still there. All 

of those things that go into making the simulation run 

are still there, I've just tuned them so that they match 

more closely what was actually tested in East Liberty, 

Ohio. 

Q. How do you use that? Now that you've got it tuned, 

how do you use it? 

A. What I did -- and I'm just going to pop these all up 

here, rather than do the queued animations. I created 

three cars. The first car is just regular old Camry, 

braking with power brakes. 

The second car is without power brake, same Camry, 

everything is the same except that they depleted the 

vacuum. 

The third car is without power brakes and with 

throttle applied. So what they did in this test is they 

held — they held a certain amount of pressure on the 

brake pedal, then they put the throttle to the floor and 

they looked at how far and how fast the car went. 

Q. So you've got these three cars, and how do you use 
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1 this in -- 

2 A. I'm sorry, jump ahead there. This just comes from 

3 the test explaining what they did. But I can walk you 

4 though it a little bit easier this way. 

5 There's car number one. They performed a test with 

6 15 pounds of pressure. So 15 pounds of force pushing on 

7 the brake, then 50, then 112, then 125. They ran the car 

8 up to 65 miles an hour, put 50 pounds of pedal pressure 

9 on the brake, and then they saw how far the car went when 

10 it came to a stop. 

11 I looked at all of those and I tried to get my model 

12 to match all of those, but in the end I knew that there 

13 was no way that 225 pounds was going to be a value that 

14 made sense in this case. 112 pounds probably doesn't 

15 make sense for a woman who only weighs 100 pounds 

16 herself. 15 pounds is too little, so I settled on 50 in 

17 terms of if I'm going to try to dial one in, that's the 

18 one I want. 

19 Q. Okay. 

20 A. This is a chart that comes right out of the testing. 

21 And the 50 pound brake pedal force that I just told you 

22 about, that's the one I want to use. So I'm going to 

23 pull that data out and plot it here. What this shows you 

24 is that — remember, we're -- I'm still in the vehicle 

25 section. I'm talking about my vehicle specs. This is 
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the Camry that was tested, the real live Camry, from 65 

miles an hour, it stopped in 169 feet. That is an 

average deceleration of .83 Gs. 

Q. Tell us about average deceleration? 

A. When I talk about Gs, G is the acceleration of 

gravity. So as I sit here in the chair, I'm feeling my 

215 or 20 pounds of weight loading the chair up. That's 

one G acting on me. So if a car was stopping and it was 

stopping at eight tenths of a G, I would feel 80 percent 

of that weight as I'm trying to go forward and my seat is 

holding me back, or whatever. 

If the car is going sideways, I would feel, it 

couldn't go sideways at .8, but let's says .5, I would 

feel my 50 percent of my weight going in the sideways 

direction. 

Q. And so -- and again, this is data from the test? 

A. That's right. 

Q. So go ahead. What's next? You want to match that 

up? 

A. The next one is I matched it up, so the red line is 

a plot of my computer simulated model driving on a flat 

surface and applying 50 pounds of brake force and 

stopping, compared to the VRTC model. And then there's 

the comparison. My car stopped in 166 feet; the VRTC 

stopped in 169 feet. And then the deceleration .83 to 
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.85, so I consider that match. 

Q. Did you do that for all the aspects, not just the 

regular brake, but did you do it to vacuum assist and for 

the throttle, the three vehicles that you told us about? 

A. I did. 

Q. And if you want to just kind of quickly go through 

that part -- what we just talked about, you did for all 

the vehicles? 

A. That's right. So the next one was the same exact 

thing, only take power brakes away. Same deal, we've got 

a plot that VRTC gives us, I'm going to use 50 pounds, 

once again -- 

Q. Let's just look at this for a second again. Does 

this kind of show, give a good example of what happens 

when you lose power assist? 

A. I think so, yes. For example, if you look at the 

blue one here, blue you can see -- well, that's not 

really fair because the throttle's open. Let's pick 

another one. 

The light blue one there is 15 pounds without vacuum 

assist. And you can see that the vehicle is essentially 

never going to stop. We're out at a thousand feet and 

it's going to continue going. 

The one I'm choosing is 50 pounds of force without 

vacuum assist, and it's off the chart as well. It 
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1 actually stopped in 1,082 or 52 feet. 

2 Q. Make sure I'm clear on this. You're saying at 65 

3 miles an hour without vacuum assist, no throttle, is that 

4 right? 

5 A. That's right. 

6 Q. You put on the brakes, push on the brake pedal 50 

7 pounds and with the vacuum assist it stops at 169 feet? 

8 A. That's right. 

9 Q. And without it stops when? 

10 A. 1052, I think. Yeah, 1052. 

11 Q. And then you model -- did you again validate that 

12 with your computer simulation? 

13 A. Yes. So this is the -- that's the VRTC testing. I 

14 actually grabbed a second one and I'm showing that with 

15 the two tests, my red line falls right in between the two 

16 other tests. And you can see there the results. Not 

17 quite as good of a match as I got before. You know, my 

18 test is 1011 feet and it ranged between 1052 and 998 in 

19 the VRTC testing. But, again, that's certainly much 

20 better than the stock Camry simulation model was going to 

21 be, so I feel like that's a good match. 

22 Q. All right. 

23 A. The last one is the test with brakes applied. I 

24 described that earlier. And I did the exact same thing 

25 -- I'm kind of skipping through because I know it's 
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really boring stuff -- but this shows you, my red is the 

match of the acceleration profile versus the blue. So 

once again, not perfect, but this is getting my car much 

closer to what really happens in these cars. 

Q. All right. These are the observation from the 

testing? 

A. Yeah. I wanted to put this in because I'm talking a 

lot about vacuum depletion, but I'm not a brake guy. And 

so when I talk to vacuum depletion. I'll rely on the VRTC 

testing. And they say right there in the report that if 

the brakes are pumped more than once, and if accelerator 

is depressed, that the vacuum going to deplete and it's 

not going to regenerate. 

So what they are saying there is if there's a 

throttle opening and you start pumping the brakes, you're 

going to pump them, they are going to go down further and 

further and before you know it you don't have any power 

brakes. They say more than once, I don't know what 

exactly it takes. 

Q. But that is how you lose power assist is to have an 

open throttle and then a pumping of the brakes while the 

throttle is open to deplete that vacuum? 

A. Yeah. The analogy I would use is if you imagine 

your vacuum cleaner or a Shop Vac and I've got some 

suction that's acting on, in this case a diaphragm, but 
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1 it could be anything, and then you cut a hole in the hose 

2 up here, because you want to use the vacuum for something 

3 else. Well, now you're stealing all your vacuum over 

4 here and there's nothing left to regenerate down here. 

5 So when the throttle is open, you're losing all that 

6 vacuum there and you're using the reserves, whatever 

7 happened to be there when you start pumping the brake, 

8 but you can't regenerate it and you have nothing left. 

9 Q. Okay. Does that get us through the vehicle aspect 

10 of your reconstruction? 

11 A. It does. I just have one more slide here I think 

12 showing the same testing was done. And what they are 

13 showing is the consistency, so this is the 5D Camry that 

14 I used. They are showing that from 95 miles an hour, 

15 best effort braking, that before the test, after test one 

16 and after test two they got the same results. And it's 

17 all very consistent. Everything is coming in around .82 

18 to .86 Gs deceleration value. 

19 Q. All right. Now, what's next? 

20 A. Yeah. So I put you to sleep on the vehicle. Now 

21 I'll put you to sleep on the scene. I think we've seen 

22 the first few slides, so I'll blow through those. 

23 Q. Back up just for a second. You went and inspected 

24 this scene when? 

25 A. Bear with me while I find it. There it is, that's 
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1 why I put it in there, because I have a terrible memory. 

2 Q. On September 5, 2008? 

3 A. Yes, sir. 

4 Q. Less than a year after the accident? 

5 A. That's right. 

6 Q. Now, in an ideal world as an accident 

7 reconstructionist, when would you like to be able to go 

8 to the scene of an accident that you've assigned to 

9 reconstruct? 

10 A. In an ideal world, I'd like to be there while the 

11 vehicle is still there. That never happens. 

12 Q. But and sometimes you have, I assume, information -- 

13 more information maybe than you have in this case, is 

14 that correct? 

15 A. That's correct. 

16 Q. And would one of those things be, for instance, 

17 photographs? 

18 A. Yes. 

19 Q. But you do have measurements. Are those enough to 

20 get you where you need to go in this case? 

21 A Absolutely. 

22 Q. Do they become even more important when you don't 

23 have photographs, where you can use tools like 

24 photographs or things like that? 

25 A. Yeah. When we don't have photographs and we don't 
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1 have anything till a year after the crash. In other 

2 words, there's no evidence that's left over, the trooper 

3 measurements in this case are crucial. 

4 Q. All right. Carry us through your scene. 

5 A. This just takes you on a walk down the off ramp. 

6 I'm trying not to get run over while I take a series of 

7 photographs walking down the ramp. 

8 And then when we get to the bottom you can see that 

9 triangular area that I talked. There is a zoom-in on 

10 that. And there's a couple of things of importance with 

11 this. 

12 First of all, there's no real lip there. There's a 

13 little bit of a curb. You can see that there's been some 

14 new pavement there, which was new, I determined this is 

15 new since the time of the crash. And so there may have 

16 been more of a lip there at the time of the crash, but 

17 either way there's not much there. 

18 The other thing that is important is Trooper Duerson 

19 says there's no tire mark across that corner of the 

20 island, so that's going to start to bracket and constrain 

21 my reconstruction as to where the vehicle traveled. 

22 Q. All right. Keep going. 

23 A. This is just another view looking back along the on 

24 ramp. So I'm standing right above the area where the 

25 vehicle came to rest. Somewhere in this area here. And 
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1 it's actually probably off to the left a little bit more. 

2 You can see my partner Matt Pitman, who's a mechanical 

3 engineer at our company, helping me at the scene. We 

4 surveyed the scene, you now, just like the vehicle. I 

5 need to quantify and measure the scene and gather all the 

6 scene evidence that I can. 

7 Q. And you do that with another Total Station type of 

8 device? 

9 A. In fact, it's the exact same device we used on the 

10 car. 

11 Q. Does it give you, in addition to distances, will 

12 help with elevations and things like that? 

13 A. Right. It allows me to plot the entire scene in 

14 three dimensions, so I'll show you here in a minute. 

15 This is the result of that. 

16 So on the left, this is an aerial of the scene. On 

17 the right, this is a top view. We have survey points 

18 clear up here at the top of the road and then running all 

19 the way down. And if you were to rotate that around, you 

20 would see that there is a little bit of a slope to the 

21 ramp. So it's a 3 dimensional computer model of the 

22 scene. 

23 Q. While we're on this, the large overview, how long 

24 was this exit ramp? 

25 A. It's over a thousand feet, depending on where you 
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1 measure. And I clipped it, but the end there, that 

2 little point there is called the gore point. So you've 

3 got a fog line that runs down the main road, and a frog 

4 line that runs down the off ramp. It's call the gore 

5 point. You kind of think of it, if you run into it, you 

6 gore yourself, I guess is where that comes from. 

7 The distance to that, I think, is on the order of 

8 1050 feet, something like that. 

9 Q. Okay. And I think you did -- we talked about your 

10 deposition -- can you tell us about how long it takes to 

11 go, say, the average speed of 50 miles an hour, how long 

12 it would take to travel a thousand feet? 

13 A. I think we figured out that that was in the range of 

14 12 to 15 seconds, depending on where you start the 

15 vehicle, if you're counting right at the gore point, or 

16 if you're up where the lane starts. You know, when you 

17 get off an off ramp, the lane slowly gets wider and wider 

18 and wider, and so at a certain point you're inside that 

19 lane. So it just depends on where you measure. 

20 Q. All right. Now, again, we talked about the 

21 measurements of the trooper that was out there being very 

22 important, is that correct? 

23 A. Yes. 

24 Q. For instance, if someone were to, say, add 15 feet 

25 to the distance of the skid mark, would that affect the 
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opinions ? 

A. Absolutely. It completely ranges the 

reconstruction. 

Q. And same -- would the same hold true if somebody 

were to take 15 feet off, as in this case, we use an 

example, the measurements for the skid mark, what affect 

would that have on the reconstruction? 

A. Well, if you remove 15 feet of skid mark, it's going 

to change the calculated speed, because the speed 

calculation is based upon the energy that's scrubbed off 

during the creation of that tire mark. So you start with 

one speed and you slow down as you're skidding. So if 

you're slowing down over a shorter distance, it's going 

to change the answers. 

Q. Okay. Any more stuff at the scene that you did? 

A. Yeah. I just did a couple here to show you. 

There's the aerial and then there's what my survey looks 

like when you overlay the two. So I've taken points all 

up the road. And then there's a spider web looking thing 

over here. It's just me walking all over the dirt 

embankment, taking a number of points, so that we can 

create a computer model of that curved raised area. 

Q. And this is what? 

A. Well, we're still in my vehicle section of evidence 

and this is the trooper's measurements -- 
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1 Q. Scene section? 

2 A. I'm sorry, scene section, yes. The scene evidence 

3 utilizes the police report. That's something -- it's 

4 usually the first thing we have on a crash and it's 

5 usually our best evidence. So I've done an analysis of 

6 that. 

7 What I'm going to do is, this is the view that we've 

8 been looking at it with north up. I'm trying to just 

9 highlight things, and then I'm going to flip it on you 

10 all, so now hopefully this hasn't turned anyone around, 

11 but this is the way it was drawn in the crash report. 

12 Q. Tell us how you use this information? 

13 A. Right there, what I've underlined, POI and POR, 

14 those stand for point of impact and point of rest. The 

15 officer, or the trooper, rather, measured 36 feet south 

16 of the south edge of Texanna Road. So there's north 

17 right there. You can't quite see it. The south edge 

18 would be right there. 

19 But troopers define the road by the delineated lane. 

20 So the south edge to him would be the fog line. And the 

21 fog line is the white line on the edge of the lane. So 

22 the area you're supposed to drive in is between the 

23 double yellow line and the white fog line. 

24 So he measured from that edge over, and then he 

25 measured from the — there's an off ramp that is not 
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drawn up here, down. 

Q. And he's actually got an exhibit from his deposition 

that he used to draw that on. Do you look at those 

things? 

A. Yes, I've got that all laid out. 

Q. All right. Let's take a quick look. 

A. He's showing the car coming in there, and then this 

is what he did in his deposition. And I'll just run 

through this real quick. 

There's the 67 feet. What he's using here is called 

a baseline offset method, so he's established the ramp as 

his baseline, and then he's offset by 67 feet to the 

west. And then he does the same thing there, an offset 

of 36 feet to the south, and then that gives us a 

location of the point of rest of the vehicle, which he 

said is also the point of impact. 

Q. And obviously he got there after the car had come to 

rest and it's your understanding that's where all of his 

measurements were taken from, is point of rest of the 

vehicle, correct? 

A. Yes. 

Q. What else is important about the measurements out 

there on the scene? 

A. The other thing that's important -- and let me just 

show you, this is my plot of those offsets. So there's 
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the 67 feet offset from the ramp, and then there's the 36 

foot offset from the fog line. And that's going to give 

me the area of impact right — area of rest, area of 

impact, right in that area. 

Q. And those measurements you have there -- something I 

want to ask you about, and those are the measurements 

that the trooper put on his exhibit, but something I 

noticed on the bottom there on the right, it says "six 

foot shoulder." What is that? 

A. Shoulder is -- well, shoulder can be paved or 

nonpaved. In this case it's a paved shoulder. And it's 

the pavement that is outboard of the fog line, or 

outboard of the delineated lane of travel. 

Q. So would it be fair to say that if we look at the 

101 feet, plus the 24 feet, for 125 feet, we could add 

six more to that of pavement for 131 feet of pavement 

from the start of the skid mark? 

A. Agreed. 

Q. All right. 

A. I've just got a graphic here showing how he did 

these measurements, and I'm just following along with 

what Trooper Duerson said in his report, rather in his 

deposition. And that is that he had 125 feet on the road 

and then another 25 feet starting from the fog line off 

road. 
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Q. In addition to the scene, what other elements of 

your reconstruction was to take into account what 

witnesses have to say, correct? 

A. That's right. I had a few other slides in here on 

the photogrametry, if you want me to skip through those. 

Q. Yeah. 

A. So that's now taking Trooper Duerson's distances and 

plotting them on my scale diagram, that's how they look. 

And you can see the same 24 feet, plus 101 feet equals 

the 125 foot skid mark. That's what it looks like when I 

take the dimensions off. And that's what it looks like 

when I put cars on top of that. And that's what I'm 

going to work off of when I do my reconstruction. 

Then we did some photo analysis. There are two 

photos that show where the car impacted the embankment. 

And what I'm doing is, if you remember that spider web 

thing I showed you in the top view, that's what you're 

seeing now in the computer model. And so I've got a 

computer model of the scene and I can move a camera 

around in the computer model until I line up with a 

photograph of that I have of the scene. 

So I'm doing to that to validate Trooper Duerson's 

marks. So right there is where that mark plots out when 

I showed you a few slides ago, the 67 feet down and the 

36 feet down. That's where that works out. I'm going to 
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1 check that out. I'll just zip through these because they 

2 are kind of boring, I realize. But using those photos, 

3 I'm able to locate the green dot there, which is Trooper 

4 Duerson's point of impact. And you can see it lines up 

5 with where that ditch is. So that green dot worked out 

6 to the same dimensions as Duerson's measurements. 

7 Q. And then the witnesses — something -- and again, we 

8 don't have to go through all of the testimony, but let me 

9 ask you something about witnesses. Do you make it a 

10 habit, or do you ever go out and personally interview 

11 witnesses, whether they be troopers, individuals, things 

12 like that? 

13 A. No, I don't, I never talk to witnesses. I rely on 

14 witness statements and depositions. I'm not a trained 

15 interviewer and I don't want there to be a suggestion 

16 that, you know, by asking the right questions elicited 

17 the answers I might want to hear. I sometimes 

18 occasionally talk to troopers, but generally I avoid that 

19 as well unless specifically asked by my client. 

20 Q. All right. Okay. What is next after -- and in 

21 case, again, you've looked at all the depositions and 

22 taken into account witness testimonies and you're 

23 incorporating that in your opinions, right? 

24 A. Absolutely. 

25 Q. All right. Then the last thing I think after 
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1 witnesses, what's the last category you used to put 

2 together your reconstruction? 

3 A. So I've got the vehicle; I've bored you with that. 

4 I've got the scene; I bored you with that. The 

5 witnesses, the third, kind of the third leg of the stool 

6 there. 

7 The vehicle and scene stuff, those are hard facts 

8 and hard evidence. The witnesses, I need to fold into my 

9 reconstruction and consider what they say, and to the 

10 extent that they are consistent with the reconstruction, 

11 what would make sense, and for the most part they are. 

12 Q. Okay. 

13 A. I don't know if you want me to just blast through 

14 these or talk about them -- 

15 Q. We'll just, if it's all right, let's just go ahead 

16 and get to the analysis. 

17 A. I have a few slides here. The first thing I need to 

18 do in my reconstruction is determine the constraints that 

19 I need to work within. And there are several 

20 constraints, I think we've already talked about a bunch 

21 of them. The main one is the tire mark. We have to have 

22 125 feet of tire mark, it has to be a straight tire mark, 

23 and it's characterized as a locked wheel tire mark by the 

24 trooper. And he also says it's the right side rear 

25 tires. 
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1 Then I talked about the ramp on constrained where 

2 that tire mark can go in relationship to this little 

3 triangular area. So if you can imagine just 125 foot or 

4 150 string, I have to move that around and I have to make 

5 sure that at one end it's at the point of impact, and at 

6 the other end it's on the ramp, because it's got to be on 

7 asphalt, and that in between there, it didn't intersect 

8 the little triangular area right there. So that is one 

9 of my constraints. 

10 Another constraint is that there are double tire 

11 marks off the road, so that's something I need to factor 

12 into my reconstruction. 

13 Another constraint is just the point of impact. I 

14 kind of just went through that with you. 

15 And then another constraint is the movement required 

16 by the car to get into this position. So I've 

17 established hopefully that the tire mark has to start 

18 there and it has to end down there. The car is coming 

19 down the ramp and it's going to have to make a curve to 

20 get lined up to make those straight tires marks. 

21 Q. Now, how is that a constraint? 

22 A. That is a constraint because you can only take a 

23 curve so fast. And I was trying to think of an analogy 

24 for this, and what I came up with is when you're driving 

25 the interstate and you get off on one of those 
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cloverleaves that you drive around, so you're getting of 

the interstate, you're making a left turn, the advisory 

sign says 40 miles an hour, so you drive at 40 miles an 

hour, because we all drive the speed limit, right? 

And when you're doing that, the highway design 

engineer has set that speed limit so that what you feel 

is about two tenths of a G maximum, because once you get 

more than that, you're starting to feel like, oh, this is 

a little fast. So they design that at two tenths of a G. 

Now, if you were to that at 50 miles an hour, you 

would feel even more lateral force on you. Now, you go 

up to 60 miles an hour -- I'm just throwing these numbers 

out -- now you're going to start to lose control of the 

vehicle and at some point you're going to start hearing 

the squealing of the tires and you're going to be leaving 

marks on the roadway, and then ultimately you're just 

going to slide off the road. 

What I need to do in this analysis is the same 

thing. We don't have a cloverleaf, but the car has to go 

to the left, and we have a constraint. The car is 

constrained by this edge of the road and that edge of the 

road, and it has to be leaving marks right there. So 

it's a very define area. 

Q. When you say, having to leave marks right there, 

you're talking about the initiation of the 150 foot skid 
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1 mark? 

2 A. That's right. 

3 Q. And you're saying -- now, it's in a straight line, 

4 right? 

5 A. Yes, sir. 

6 Q. Does that figure into the constraints at all about 

7 the fact that the tire mark starts as a straight line? 

8 A. It does, in that there are -- tire marks have 

9 various labels, for lack of a better word, so you call 

10 some tire marks a yaw mark, you call some of them a scrub 

11 mark, you call some of them a skid mark. This is a skid 

12 mark. This is a locked wheel tire mark, according to 

13 Trooper Duerson. 

14 A yaw mark would be curved, because the car is 

15 trying to go around a curve. So if this car was still 

16 having a rotation as it came around this curve, we would 

17 have a curved mark. So what the straight mark tells me 

18 is that it's gone through the curve and its velocity 

19 vector is straight down the tire marks when it starts 

20 leaving those marks. 

21 Q. In other words, is this correct then, that when that 

22 car is leaving a straight tire mark, there are no more, 

23 like you described in your cloverleaf, there are no more 

24 lateral forces working on them? 

25 A. That's right. 
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1 Q. Okay. Now, let's again, explain to me how that all 

2 relates to this constraint you have up there? 

3 A. I've got a number of slides on this, but basically 

4 you can only take that cloverleaf turn so fast. And you 

5 can only take this turn so fast. And that's based upon 

6 the performance characteristics of the car. But most 

7 passenger vehicles are about the same. Most passenger 

8 vehicles are going to start leaving marks at about a .6 G 

9 deceleration, meaning they're going to leave curved yaw 

10 marks. You're going to hear the tires squealing and be 

11 leaving some rubber as you're making that turn. And then 

12 somewhere in the .7 to .8 range, you're going to go 

13 sliding off the road, unless you drive a Ferrari, then 

14 you can maybe a 1.0. 

15 Q. And these are lateral Gs? 

16 A. These are lateral -- centrifugal acceleration is one 

17 way to think about this. 

18 Q. Let's go through that? 

19 A. Still on the constraints, though, I'm also 

20 constrained by the car and the crush to the car and the 

21 direction of the crush. 

22 The next section I have here is just start going 

23 through my analysis. And I can blow through this pretty 

24 quick, if you like. 

25 Q. Yes. 
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1 A. The way we work as accident reconstructionists is 

2 from the end of the crash working backwards. So we know 

3 at the end of the crash the car is going zero miles an 

4 hour, and at 67 feet south -- or west of the edge of the 

5 highway, and it's 36 feet south of edge of Texanna Road. 

6 So we know where it is, we know how fast it's going, and 

7 then we want to start working backwards. 

8 To do that, I use the energy component. So you can 

9 see my little red CG, center of mass, center of gravity 

10 marker, that vehicle's going to have to climb the hill so 

11 there is energy associated with having to climb the hill. 

12 There's energy associated with scrubbing off along the 

13 hill, the dirt and interacting with the dirt and soil. 

14 And then there is a change in heading due to the fact 

15 that you're coming in pointed down and you go out pointed 

16 up. 

17 So I can do that analysis. And I can come up with a 

18 speed. After it hit, it still had 15 miles an hour left 

19 over. And we talked about this early on. If you take 

20 the 27 miles an hour going in and the change in velocity, 

21 or slowing it down by 15, I said it was going to go out 

22 at about 13, well really, vector analysis gives me more 

23 like 15, but the 13 to 16 is the number. 

24 So going out, it's at 15 miles an hour. It's slowed 

25 down by 11 to 18 miles an hour, and it's slowed down in 
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1 this direction. That's vector that's slowing it down. 

2 I just add those two together, really, and now I 

3 know the speed coming in. So that's the combination of 

4 all three of those things. 

5 The other thing that this tells me when I do this 

6 analysis is the principle direction of force. PDOF. If 

7 we look at the car, it's pretty obvious that -- that's is 

8 kind of a gut check. If I have my vectors going this way 

9 and I end up with a vector coming into the car like that, 

10 does that make sense? Well, just look at the car. It's 

11 pretty straightforward that that's what's going to be 

12 going on. 

13 Q. All right. Then once you know your 15 mile an hour 

14 Delta V, 27 miles an hour, accident reconstructions work 

15 back from a known, right? 

16 A. That's right. 

17 Q. How do you go about doing that? 

18 A. So now we know the speed at impact. And again, this 

19 is a point I think of general agreement on -- Toyota's 

20 experts will testify for themselves, but I think that 

21 he's getting about 30 miles an hour there. So really the 

22 question is, what's the speed at the beginning here. 

23 What is the speed at that point where the car starts 

24 leaving rubber on the road? 

25 And the way we do that is look at how much energy is 

THIS TRANSCRIPT IS NOT PROOFREAD 



80 

1 scrubbed off as you're leaving rubber on the road. But 

2 what I just told you is I have a constraint on this 

3 particular crash, I know the maximum speed at which it 

4 can come around the curve, so I know the maximum speed at 

5 which I should be coming up with numbers there. 

6 In other words, I know the speed coming in is 

7 limited, and I know the speed going out has to be such 

8 that I hit the wall at 27 miles an hour. I apologize for 

9 saying "wall," I'm not trying to overstate things. It's 

10 a dirt embankment. 

11 Q. All right. And again, so we're going to look at 

12 your constraints. 

13 A. That's right. 

14 Q. And this is what I was talking about, I got a little 

15 ahead of myself, but did you do some work to determine 

16 what the maximum speed of the start of tire mark could 

17 be? 

18 A. I did. 

19 Q. Tell us how you did that? 

20 A. What I did was what's called critical speed 

21 analysis. And it's a force balance equation in physics 

22 and math. The equation is acceleration equals V squared 

23 over R. I had to get an equation out here somehow. 

24 But basically you're looking at what is the lateral 

25 acceleration at which the car begins to lose friction and 
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slide off the road. And I said the equation because R is 

the radius. That's a fundamental and crucial aspect of 

what you come up with in this type of analysis. So the 

radius dictates -- radius and speed dictate how fast you 

can go around a curve. 

So obviously, you can drive slow around a tight 

curve, and you can drive fast around a larger curve. In 

this instance, what I want to do is I want to say, well, 

what's the maximum speed that this vehicle can be going 

at this point in time. And I'm constrained by the 

geometry of the roadway. What's the maximum radius that 

you can drive through this area. What's the biggest 

turn, you know. If anyone follows racing, what you want 

to do is start wide and go narrow and really increase the 

radius of the turn. That's the way you make the turn 

fastest. 

Q. So in other words, whoever's driving through this, 

in this case, Ms. Bookout, to increase the radius any 

more than 233, she would have to be off in the grass? 

A. Yeah. And I guess I forgot to point that out. That 

R 233 means, that's a radius of 233 feet. And I don't 

want to insult anyone's intelligence, but you know, if 

you measure it from the outside to the outside of a 

circle, that's diameter; center of the circle to the edge 

is radius. Just to keep our terms straight. 
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1 Q. And, again, that is something that you calculate 

2 based on the dimensions of the road? 

3 A. That's right. 

4 Q. How do you do that? How do you start establishing a 

5 maximum speed? 

6 A. Well, it's math and the physical properties of the 

7 roadway. So there's the edge of the road. There's no 

8 evidence that she left the edge of the road, so we know 

9 that the car has to be on the pavement. Can't be off in 

10 the grassy area. 

11 And now I can start in my computer plotting various 

12 circles of various radii, and figure out the maximum 

13 circle you can get in there, and figure out the maximum 

14 speed associated with that. And that's where the R 223 

15 comes from. I'm sorry, 233 is the radius of the maximum 

16 circle you can traverse. 

17 And you can't really see it, but I'm even cheating 

18 it a little bit here, the left side tires, if I back up 

19 -- I don't know if you can see it, but the left side 

20 tires are really just off the edge of the road there, so 

21 I'm trying to be conservative in my analysis of the 

22 maximum radius. 

23 Q. So absolutely 233 is the maximum, it may even be a 

24 little bit less? 

25 A. It probably is a little bit less, yes. 
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Q. Now what are we looking at here? 

A. Well, I just told you that the speed and radius 

determine lateral acceleration you're going to 

experience. Well, we know the radius, I've fixed that at 

233 feet. Now I'm looking at the speeds. 

So at 35 miles an hour lateral acceleration you 

would feel is .35. When you get off that cloverleaf, 

you're feeling about a .2 or so. So you can see .35, 

you're going to start to feel that a little bit more. 

At 40 miles an hour, you feel a .46. Once you get 

to 45, that's basically a .6. That's tires squealing, 

leaving rubber on the road. Once you get to 50, 55, 60, 

again, unless you're driving a Ferrari, you're sliding 

off the road at those speeds. 

Q. And it may seem obvious, what, based on your 

calculations and determination, is your limitation, your 

upper speed at which that car can be going at the start 

of the skid mark? 

A. What I've done is I've said, we know there's no 

marks, there's no yaw marks recorded out at the scene. 

Probably we would get yaw marks a .58, but let's call 

that the maximum. So I'm saying 40 to 45 are going to be 

the maximum that you could ever achieve at those skid 

marks. So irregardless of, you know, whether you think 

it's the parking brake or service brakes or there's a 
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1 throttle accelerating the car or whatever you think, 

2 aside from all of that, the maximum speed that car can be 

3 at that point in time and space is 40 to 45 miles an 

4 hour. 

5 Q. Now, how do you fill in the gaps between your 

6 energy damage calculation at the point of rest and your 

7 maximum speed at the start of the skid mark, how do you 

8 fill in that gap? 

9 A There's two ways. The first is just basic 

10 engineering calculations, a conservation of energy 

11 calculation to determine the speed. If this were a full 

12 service brake application, what's the speed you would get 

13 at the start of it. So if I want to get this car to 

14 travel 150 feet and still be going 27 miles an hour at 

15 the end of it, how fast do I need to be going at the 

16 beginning of that mark. 

17 So that is a hand calculation I can do, and I've 

18 done that, and that speed is 62 miles an hour, or 

19 thereabouts. 

20 Then what I can start to do is I can use my computer 

21 model and I can investigate various scenarios. Well, we 

22 know it's not 62. I', just showing you that. So how can 

23 we get to that tire mark? And I've gone through a series 

24 of simulations to investigate that. 

25 Q. Show us those. 
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A. 27 miles an hour there. I'm now bracketed at the 

upper end of 40 to 45 miles an hour. And I need to 

figure out much speed is lost between those two points. 

This is -- I wanted to make sure I was okay showing this. 

Q. Yeah. This is what the Judge has ruled is in 

evidence. 

A. Okay. 

Q. You can go ahead. Tell us what we're looking at? 

A. I was provided a video from defense experts where 

they went out and drove through the scene a number of 

times and then they did various testing, and I'm sure 

you'll hear all about it. But what I found interesting 

was looking at this video, you can get a sense of how 

fast as you can go through this intersection and whether 

or not you can make that turn. 

And so what you're going to see is this car 

accelerates up to 57 miles an hour, and he's going to go 

right by that triangular area where, in order to set the 

car up for the tire marks, it would have had to make a 

right turn, and you're going to see, at least to my eye, 

it looks like there's just no way you could ever make 

that turn at that kind of speed. 

So having done my analysis, I got this video and it 

somewhat validated what I thought about this crash. I 

don't know if this will play it or not. I think it has 
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1 to be played on that end. And by the way, there was 

2 sound when I got this and it -- for whatever reason we 

3 don't have sound here, so I don't mean to misrepresent 

4 what we got. 

5 (Video played.) 

6 So right here the car would have to turn. 

7 Q. Is there another view? 

8 A. Yeah. If you play the next one, this one is a 

9 different view. 

10 Q. Same one, different view? 

11 A Yes. So I think they had three camera views that 

12 they set up. The arrow was added by me, by the way. 

13 Q. And that's what you're saying that that's the turn 

14 you have to make at 57 miles an hour right there, what we 

15 just saw? 

16 A. That's right. And 57, I chose that particular test 

17 because it was my understanding on that's the upper limit 

18 of what the defense -- Toyota's reconstruction expert is 

19 opining on speed. 

20 Q. What other work did you do to simulate this crash? 

21 A. The first thing that I did was I said, well, is it 

22 application of full service brakes? And I can rule that 

23 out based on the fact that you just can't be going that 

24 fast — let me back up. If I did application of full 

25 service brakes, the speed at the start would be 60 to 65 
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1 miles an hour. 

2 I've just shown you that that's just not physically 

3 possible. You can't be going that fast and go around 

4 that curve. And so now I need to look at what are the 

5 other scenarios. 

6 Q. Let me ask you this. What if you're going slower 

7 than 62 with application of full service brakes? 

8 A Again, I've looked at those various scenarios and 

9 it's not until you get to 45 or thereabouts that you're 

10 not going to -- at that point you wouldn't leave the 

11 telltale yaw marks, and you wouldn't be squealing, and 

12 you wouldn't be sliding off the road. 

13 Q. What else did you look at? 

14 A. The first scenario was 100 percent braking. Then I 

15 looked at a vacuum depleted scenario. So what happens 

16 if, as I described earlier, the vacuum is taken away and 

17 you don't have power brakes anymore and you're trying to 

18 push on brakes without power brakes, and you pull the 

19 emergency brake. 

20 The third scenario I looked at is what if you have 

21 the vacuum depleted so power brakes, there's some 

22 throttle applied and you pull on the emergency brake. 

23 And I'm able to do that with various simulation models. 

24 This is the Simon simulation model I talked about 

25 before. This is now one of my three validated computer 
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1 models that I use for various simulations. And then what 

2 I'm going to show you is just one of many simulations 

3 that I ran. And this happens to be the one with vacuum 

4 depleted brakes, parking brakes and throttle. 

5 So let me explain what I'm trying to simulate here. 

6 If the throttle were open and you're pumping your brakes, 

7 the VRTC report says that you're going to deplete the 

8 vacuum and that it cannot regenerate. 

9 Well, in fact, I read deposition testimony that 

10 Mrs. Bookout was pumping her brakes and she could not get 

11 it to stop and that she pulled the parking brake. So 

12 this is simulating that, but of course, I'm just picking 

13 a throttle opening out of the blue. I don't know if the 

14 throttle was open 10 percent, 20 percent, 50 percent or 

15 100 percent. I'm going to run some scenarios and look at 

16 what fits the accident best. 

17 And, again, I think it's going to have to be played 

18 on your end to play this video. 

19 Q. What is it we're seeing here? 

20 A. This is the video output of the physics program that 

21 I've used to simulate the crash. And it's, as I 

22 described earlier, I started the car clear up here, after 

23 defining the car and after building the scene, I start 

24 the car up there and I input values in the program that 

25 said, let's lock the parking brakes. 
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Now, when you pull the parking brake, there's a 

cable that goes to the right tire, the right wheel, and 

there's a cable that goes to the left wheel. And what I 

believe occurred here is the cable that went to the right 

side locked that wheel; the cable that went to the left 

side probably came close to locking the wheel, but 

there's some imbalance there, maybe the brake shoes are 

different, maybe the brake drums are different, maybe the 

cable tension is a little bit different. But 

nonetheless, we have evidence of a solid heavy tire mark 

on one side and no brake mark on the other side. 

When I say I'm going to consider a simulation of a 

parking brake, I have to match the physical evidence, so 

I have to lock that tire up over there. And I know that 

if she pulled the parking brake, the tire on the other 

side is probably close to being locked up. So what I did 

is I told the computer, take that car and make the right 

rear brake lock at 100 percent, make the left rear brake 

lock at 80 or 90 percent, I can't remember now which 

value I used, but I wanted it close to locked. And then 

I said, let's try various speeds up here at the beginning 

and see what happens at the end. 

Q. It sounds to me like you're just saying you can get 

it to do whatever you want it to? 

A. That's not true at all. 
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Q. Why is that not true? 

A What I need to do is, give it some initial 

conditions and let it fly. And the computer does the 

calculation of all the physics. So at each time step, 

it's looking at how much speed is lost due to locked left 

rear tire, and how much speed is lost to a nearly locked 

right rear tire. 

It's also considering that I have 50 pounds of foot 

pressure on the brake with a vacuum depleted system and I 

validated the model to do that. And it's also 

considering the geometry, so as it goes over the road and 

the suspension is being stroked, what's going on there. 

It's considering the tires and the tire stiffness and the 

cornering stiffness. All these things are being computed 

at every point zero zero one seconds and it's simulating 

all the way up to the point of the crash. 

I know from my previous analysis that the crash 

occurred right there where I'm showing it, and that the 

car was going about 27 miles an hour when it hit there. 

So I know what the target is, and I know that I need to 

adjust the initial inputs and let the computer run it and 

see if that matches. 

So if I start the car at 100 miles an hour, there's 

no way it's going to be 27 miles an hour at the end. 

Q. All right. And was this one matched, or is -- 
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A. This was one that matched. If you were able to stop 

at the right place, you would see that right at impact 

the speed is about 28, I think, and that the Delta V is 

about 15 like we have in the previous analysis. And we 

also see that the tire mark, I've got 125 on road and 25 

feet off. It matches. 

You can also see there's a little bit of tire mark 

right there. And what's going on there is that as this 

car slowed down, the computer model, there's less energy 

of the car, there's less energy of the wheel rotating, 

but the torque applied to the tire trying to stop it is 

still the same. So with less energy at a certain point, 

it does start to stop it. And that, again, is consistent 

with our crash in that I understand that there were tire 

marks over in that area from the left side as it left the 

road. 

Q. Let's look at this one more time. And that is the 

best match you got? 

A. For this particular scenario. And, again, I ran 

lots and lots of scenarios on my rule of many things out, 

and I finally settled on the few scenarios that I'm 

presenting here. 

Q. Okay. 

A. This is -- I showed you these scenarios earlier. 

Here's the results. So at 100 percent braking, just 
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1 regular old service brakes applied, the speed at the 

2 start would have to be 60 to 65 miles an hour. Again, 

3 that's reconstruction 101. That's calculating speed at 

4 the start of the skid mark to the end. 

5 Q. And how do you do that? Do you use a coefficient of 

6 friction? 

7 A. Yes. 

8 Q. Or decelerate or how do you — 

9 A. You would use a coefficient of friction and a 

10 decelerate. And if you do the math, they work out to be 

11 the same. In other words a .7 dimensionless coefficient 

12 of friction is the same as a .7 G deceleration. 

13 That's true until you get to ABS brakes. At that 

14 point you can actually generate higher decelerations. 

15 Q. Because the car -- I don't want to testify for you, 

16 you tell me, why does the ABS let the car stop faster 

17 than just skid mark? 

18 A. I'm looking for a prop here. When -- if you were to 

19 start pushing on some object, you have to push harder and 

20 harder and harder, and then once you get it moving, you 

21 actually don't require as much force. 

22 So what ABS is trying to do is right before the tire 

23 locks up and starts skidding, it's trying to release the 

24 -- release and let it roll for a second, and then right 

25 before it locks up, release it again. 
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1 So what it's trying to capitalize on is this affect 

2 of static versus dynamic friction whereby just before you 

3 start sliding, you have a little bit more force required 

4 to overcome before you start sliding. So it's trying to 

5 keep the tires right at that edge and maximize the 

6 stopping force. 

7 And then there are other things. It's trying to 

8 balance distribution of the brakes and it's also trying 

9 to allow you to steer through a curve. You know, if you 

10 lock your wheels up, you can steer all you want and 

11 you're not going to change the direction. 

12 Q. So it's my understanding based on what you've told 

13 us, the VRTC paper and even Toyota's own experts have the 

14 decel ability of the 2005 Toyota Camry at a point between 

15 .8 G and 1 G decel? 

16 A. That's my understanding is that Toyota's brake 

17 expert gives us that range. And certainly the testing 

18 that I've looked at shows a .8 to .85, .86. 

19 Q. And you used something even more conservative in 

20 your calculations? 

21 A. Yeah, in my hand calculations I used .7 range. 

22 That's a pretty typical range for a reconstruction. For 

23 the model, though, I've modeled that versus the VRTC 

24 model, so that was using more like .83 deceleration. 

25 Q. That was based on actual testing as opposed to just 
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1 average numbers? 

2 A. Yes. And it's also based on an ABS model. You 

3 know, that computer model is also modeling ABS braking 

4 for the full service brake. 

5 Q. Real quickly, too, you talk about the coefficient of 

6 friction. What did you use for that and how does it 

7 apply in a case like this? 

8 A. Like I said, I used .7 in my hand calculations. I'm 

9 using closer to a .8 in the simulation, again, based on 

10 the test data. 

11 Q. Is the coefficient of friction the same thing as 

12 decel? 

13 A. We can say that for the purposes of discussion. 

14 There's a slight difference with ABS, but for the most 

15 part, yes. 

16 Q. Would it be in your opinion appropriate to use 

17 something like .45 decel rate? 

18 A. No. 

19 Q. Why? 

20 A. Not for a tire that's leaving marks. 

21 Q. What would be a decel rate of .45, what would that 

22 equivalent to? 

23 A That's a tire sliding across grass, maybe sliding 

24 across gravel, those sorts of scenarios, or not locked. 

25 I mean, you can slow down at .45 if you hit your brakes 
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hard and you don't leave skid marks, you cold be slowing 

down at that rate. 

Q. Let's go ahead and continue through these. 

A. So I ran the first scenario. I found that the speed 

is too high for that scenario. So then I ran a scenario 

with just the hand brake applied. So parking brake is 

applied here, there's no throttle applied, I get a speed 

of 45 to 50. Again, that's going to be too fast to be 

able to make that curve. 

So it's only when I get a vacuum depleted condition 

in the 50 -- that number represents 50 pounds of pedal 

pressure. The pound sign is something that I use, I 

don't know if other folks use that. The parking brakes 

applied. 50 percent of throttle or 100 percent of 

throttle. Those are two discreet points that I've 

investigated. One of them gives me a 40 to 45 mile an 

hour range, the other gives me a 30 to 35 mile an hour 

range in speed. 

So what this tells me is that, first of all, it's 

not service brakes; second of all, it's not just parking 

brake, it has to be some combination of a vacuum depleted 

system with parking brake with some throttle. 

And it's a little bit counterintuitive that as you 

add throttle, the speed goes down, but what's going on is 

the car's trying to keep from moving because the rear 
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wheels are locked up, and the engine's pulling it along. 

So you could literally start at 27 miles an hour and have 

the car pull you along right at 27 miles an hour and hit 

the wall at 27 miles an hour. 

Or, you could have the car start at 30 miles an hour 

and have it pulled along at a different speed. So 

there's a range of speeds and I can never tell you 

precisely what it is because we don't know how much the 

throttle was open, but I can rule out the other options. 

Q. Okay. What's next? 

A. A couple of slides here just summarizing what I just 

said. 

Q. We don't have to go back, but I just wanted to make 

sure, something that I probably should have brought up a 

long time ago. When you're talking about — you've used 

the term hand brake or emergency brake and you said the 

term service brake. The service brake is the actual 

what ? 

A. The service brake is the foot pedal, the thing that 

you use day in and day out when you're driving. 

Q. And I'm sorry if left anybody in the dark on that, 

okay. 

Tell me what are you looking at here? 

A. Well, again, it's my understanding that it's the 

position of Toyota experts that this is just an 
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1 application of full service brakes. And based on the 

2 work that I've done, that's just not physically possible. 

3 There's no way you can go through that curve and be going 

4 of 60 to 65 miles an hour. 

5 Then we can start to look at some of the other 

6 evidence. There's a lot of evidence starting with 

7 Trooper Duerson that it's a single tire mark. The 

8 vehicle we're talking about is equipped with ABS marks 

9 which most of -- 

10 Q. ABS brakes? 

11 A. ABS brakes. I'm getting ahead of myself. ABS brake 

12 marks are sometimes visible, sometimes not, but they are 

13 going to be balanced. This car has something called 

14 electronic brake force distribution, meaning as the car 

15 slows down, it wants to pitch forward, the back tires 

16 want to come off the ground and they want to lock off. 

17 And so the ABS system says release brake pressure, we 

18 don't want a lock. 

19 As it's going around a corner left to right, it 

20 wants to, you know, if you unload one side of the car, it 

21 wants to lock one wheel and not other. So the brake 

22 force distribution wants to balance it that way as well. 

23 So what I'm trying to tell you is that if this were 

24 ABS marks, the car is designed so that it's never going 

25 to have just one tire lock up. You may see some ABS 
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1 marks, usually you don't, but you might. But if you did, 

2 it wouldn't be just one mark. You would have marks from 

3 all four tires because it's balancing all four tires. 

4 What you would see at the scene is two marks because 

5 the front tires and the rear tires are driving right on 

6 top of one another. 

7 Q. What's next? 

8 A. Same thing I've been preaching. The speed can't be 

9 in excess of 45 miles an hour or you're not obeying the 

10 laws of physics. 

11 Q. Let me ask you something. Speaking of laws of 

12 physics, if you would to assume for me, Mr. McCort, that 

13 as Toyota claims in this case that the throttle's not 

14 open, the vacuum is not depleted and somehow this car can 

15 violate the laws of physics and make that turn at 55 

16 miles an hour, what would the result be? 

17 A. With this evidence, the car would have stopped. 

18 I've shown you the car brakes at about a .83 G. At 55 

19 miles an hour, the car can get stopped before it leaves 

20 the road in this area. 

21 Q. Did you, in fact, Mr. McCort, run some simulations 

22 showing that? 

23 A. I did. 

24 Q. Let's go ahead and finish up with these -- 

25 MR. ESDALE: Would this be a good time to take 
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1 a break and then I can come back and finish up? 

2 THE COURT: Do you all need another break? 

3 Okay. We'll take just a real quick break. So we'll be 

4 in recess for 10 or 15 minutes. All rise while the 

5 exits. 

6 (Recess taken.) 

7 THE COURT: We're back on the record, and 

8 Mr. Esdale, you may continue your direct examination. 

9 MR. ESDALE: Thank you. Your Honor. 

10 Q. (BY MR. ESDALE) Let's try to finish up here. You're 

11 conclusion, as I think you just told us before we took a 

12 break was that your scenario, the best scenario to fit 

13 this accident reconstruction is what? 

14 A. That brakes were vacuum depleted, that the parking 

15 brake was applied, and that some level of throttle had to 

16 be present both to achieve the right speed as well as be 

17 consistent with the vacuum completed brakes. 

18 Q. And that is based on what? 

19 A. That's based on my run of simulations, but also 

20 based on ruling out what it's not. And what it's not is 

21 service brakes, because if it was service brakes, the car 

22 would have stopped. 

23 Q. Did you run some other simulations to show that? 

24 A. Yes. It just says the same thing. 

25 Q. What do we have here? 
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A This is a chart. It's my understanding that 

Toyota's brake expert has testified that the car can stop 

at a .8 to a 1.08 G, so this just gives you an idea of 

what that means. So at 55 miles an hour at .8 Gs, you 

can stop in 128 feet. 

Q. You kind of lost me there. 

A. Toyota's expert said .8 to 1.0 G is the deceleration 

rate that this car can achieve in braking. I've adjusted 

that because you're going slightly downhill so a .79 to a 

.99 is what I've used in creating this table. And then 

I've just given you stopping distances. So, for example, 

at 35 miles an hour, it would take just shy of 52 feet to 

stop at a .8 G deceleration. 

If you have a 1.0 G deceleration, it would be 41.2 

feet. So if we move down to kinds of speeds we're 

talking about in this case, at the high end, stopping 

distance for 55 miles an hour would be about 128 feet. 

Q. And, again, I think we talked about the length of 

this skid mark on the pavement was, what, 131 feet? 

A. Yes. 

Q. 125 feet at the fog line, and six feet of the 

improved shoulder, right? 

A. Right. 

Q. Again, what you're looking at here, just so we're 

clear, this is a scenario where you've got no throttle. 
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1 no brake depleted, just braking on a regular normal car, 

2 right? 

3 A. That's right. 

4 Q. All right. One thing I meant to ask you, and we 

5 went through it fast, I know you said it but I want to 

6 make sure it's clear. You talk about the application of 

7 the park brake or the hand brake. And you mentioned 

8 earlier that that's activated by a cable. And I just 

9 want to make sure it's clear, is the parking system or 

10 the hand brake system in any way related to or connected 

11 with any of the electronics in the car? 

12 A. No. 

13 Q. All right. Did you -- did you do some simulations 

14 to show the actual year model Camry at some of these 

15 various speeds and stopping distances? 

16 A. I did. 

17 Q. Well — 

18 A. This is the same thing. It just shows the stopping 

19 distance. So you a moment ago talked about 131 feet, 

20 that's 130 to 135 is what I'm highlighting. This shows 

21 that at the blue line is a .8 G that you could stop, if 

22 you're going to 55 miles an hour. If it's 1.08 G, you 

23 could stop if you're going 62 miles an hour. So this 

24 just shows that giving you 131 feet of available 

25 pavement, you could bring the car to a stop at these 
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1 higher speeds. 

2 Q. What is this? 

3 A. This is the simulation you just asked me about. 

4 Q. 55 miles an hour? 

5 A. That's right. So the car is placed at the same 

6 location that the skid mark was at at the scene, I've 

7 just started it 55 miles an hour and applied full service 

8 braking to it. 

9 Q. And, again, based on your testing it can't be going 

10 55, but we're putting it at 55 in this line just to show 

11 the stopping ability, right? 

12 A That's right. 

13 Q. That's at 55? 

14 A. Yes. 

15 Q. Did you also do one at 50 miles an hour? 

16 A. Yes. 

17 Q. Is that the fog line where it's stopped there? 

18 A. No, it stopped at the center line, it didn't even 

19 get to the fog line. If you move the cursor down, my 

20 little diagram at the bottom left corner shows -- oops. 

21 Go ahead. If you look right there, you can see the 

22 accelerations. So it was decelerating, that's a negative 

23 aceleration of about a .8 G in this simulation. 

24 Q. And this is with full braking and no throttle? 

25 A. Regular old braking. 
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1 MR. ESDALE: That's all the questions I have. 

2 Mr. McCort, thank you. 

3 THE COURT: Mr. Jennings. 

4 MR. JENNINGS: It will take me just a minute to 

5 get located. 

6 CROSS-EXAMINATION 

7 BY MR. JENNINGS: 

8 Q. Mr. McCort, good afternoon. You and I have met one 

9 before, have we not? 

10 A. We have. 

11 Q. That was in your office in Colorado back, when was 

12 that would you say? Back in August, August the 7th, I 

13 think it was? 

14 A. That sound about right. 

15 Q. You gave your deposition on that occasion for 

16 several hours, a couple of hundreds pages of sworn 

17 testimony about your reconstruction in this case, right? 

18 A. Yes, sir. 

19 Q. You've read it before coming to Court here to 

20 testify, have you not? 

21 A. I have. 

22 Q. You changed your reconstruction this weekend, didn't 

23 you, sir? 

24 A. No. 

25 Q. Have you seen the errata sheet to your deposition? 
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A. Yes. 

Q. I got this — I got this this morning, some two 

months after your deposition was given. This was sent in 

to the court reporter by you, when? 

A. I just sent this the other day at the request of 

Mr. Esdale. 

Q. The other day. Let's be really precise about this. 

I've got a couple of emails here just for demonstrative 

purposes to help us have this discussion, but I think it 

will help us establish a time line. That shows that 8:39 

this morning an email came from the court reporter to my 

office, Vickie Ponder, who works for me, saying attached 

is the errata sheet from Beasley Allen, the law firm in 

Alabama, sent to our office over the weekend. 

Does that help you figure out when it was? 

A. Sure. It was just the other day. I will take your 

word for it, whatever day you say it was. 

Q. I don't want you to have to take my word for it. 

Move one email down, Saturday, October 5, 6:47 p.m. an 

email from the Beasley Allen firm to the court reporter, 

"Attached is the errata sheet for the Mike McCort 

deposition taken on 8-8-13." 

So Saturday, October 5th, is when that errata sheet 

first appeared, isn't it? 

A. Yes, that's when I read my deposition and made some 
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notes, sure. 

Q. You did more than make notes. You made changes to 

the deposition on Saturday, October 5th, right? 

A. That's the purpose of the errata sheet. 

Q. Exactly. You announced at the deposition on August 

the 8th that you wanted to read and sign your deposition 

so you could make changes, and then some six -- or some 

two months later, you've made some changes, some 

important changes to the deposition, and this morning it 

got to me. That's a correct time line, isn't it, sir? 

A. That is the correct time line. I would disagree 

with the important part of that. I've shown you the 

simulations that I did. Nothing changed with that. 

Q. Well, let's talk about that. If I see what you've 

done here, it says at the top of the page, errata sheet, 

that means changes, corrections, additions, that sort of 

thing, to the transcript of your deposition, right? 

A. That's right. 

Q. Okay. And you've got three reasons that you can 

make changes, and one of them is number -- I should have 

highlighted number two, that's what I meant to do. It 

says "to the conform to the facts." That's one of the 

possibilities, right? 

A. That's right. 

Q. And when you go down to the part that you filled in. 
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you've marked number two, you made changes to conform to 

the facts, right? 

A. Right. When you saw -- 

Q. I want to ask you a question. 

A. Okay. 

MR. ESDALE: Judge, -- 

THE COURT: Counsel, do not talk over each 

other. What's your objection? 

MR. ESDALE: He's not allowing the witness to 

finish his answer. 

THE COURT: Had you completed your answer? 

THE WITNESS: No. 

THE COURT: Okay. Complete your answer. 

THE WITNESS: As I showed you in the diagrams, 

I used 150 feet, and I noticed that I said in the 

deposition 175 feet and that was incorrect, so I 

corrected that. 

Q. (BY MR. JENNINGS) That's exactly what I'm going to 

ask you about, because you said in your deposition not 

once more, than once -- 

A That's right, I was confused. 

Q. Excuse me, I haven't asked the question. You said 

in your deposition more than once, on at least two 

occasions, that the length of the skid marks that was 

important to you in this case was 175 feet, right? 
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1 A. That's right. 

2 Q. And so this morning at 8:39 I get this, which tells 

3 me that no, no, that's not right, it's not 175, it's 150. 

4 Right? 

5 A. Yes. But at the time of my deposition, I turned 

6 over my entire file, there must have been 20 different 

7 drawings showing 150 foot skid marks on it, so I did in 

8 fact misspeak during my deposition. There's no question 

9 about it. 

10 Q. You did more than misspeak, you actually just got it 

11 wrong because you meant to say 175 feet, didn't you, 

12 Mr. McCort? 

13 A. I don't know what to say. No, I didn't mean to say 

14 that. I showed you the diagrams in my deposition. I 

15 showed you 150 feet. I haven't changed any of my 

16 diagrams, I haven't changed any of my simulations. It's 

17 150 feet. I made a mistake when I said 175. 

18 Q. Do you remember explaining to me when you gave your 

19 deposition that the trooper really meant when he 

20 explained when e gave his deposition that it was 150 plus 

21 25, thus 175 feet? Do you remember that? 

22 A. No, I don't, but I'm sure you'll point it out to me. 

23 Q. We will. In any event, let's agree on a couple of 

24 things. I was trying to take notes as quickly as I could 

25 while you were speaking earlier. And you said, and I 

THIS TRANSCRIPT IS NOT PROOFREAD 



108 

1 think this is accurate, the 150 foot mark is important to 

2 me, for your reconstruction, right? 

3 A. Absolutely. 

4 Q. You also said later, on I wrote it down, you said 

5 the skid length is really important, right? 

6 A. Yes. 

7 Q. That was true back in August and it's true today, 

8 right? 

9 A. Yes. 

10 Q. And so the length of the mark is 150 feet, not 175 

11 feet, right? 

12 A. That's right. 

13 Q. That's why you said when you were making this change 

14 Saturday night a few days ago that you were doing it for 

15 the number two reason to conform to the facts, in other 

16 words, to confirm to reality, right? 

17 A. Yes. 

18 Q. Okay. By the way, this thing is supposed to be 

19 signed, dated, and notarized. When did you write this? 

20 A. Well, you just told me it was Saturday night so. 

21 Q. Is that wrong or is that right? 

22 A. That's probably right. Look, I work every weekend. 

23 I don't know exactly when I did it, but I have no reason 

24 to argue with you over it. 

25 Q. Now, this didn't come up during your direct 
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1 examination today, did it, sir? 

2 A. The 175? 

3 Q. The fact that you had made a material change in your 

4 reconstruction Saturday night? 

5 A. Well, you're mischaracterizing it. I did not make a 

6 material change in my reconstruction. You've got a file 

7 folder as big as those showing a 150 foot mark, you've 

8 got all the simulations showing 150 foot distance. 

9 Everything I've done except for the words I spoke in my 

10 deposition shows the 150 feet. 

11 Q. So you modeled it at 150, not at 175, is that right? 

12 A. That's right. 

13 Q. Well, we'll look at that. But despite that, when 

14 you gave me the explanation of your work it was 175, 

15 right? 

16 A. As I freely admit, I made a mistake there when I 

17 said that, yes. 

18 Q. All right. Mr. McCort, you began your testimony 

19 today with a description of your computer work. You 

20 finished your testimony today with a comment or two about 

21 computer work, and in the middle there was the part, what 

22 I would say, the heart and soul of your reconstruction 

23 that you did with the calculation. That's fair, isn't 

24 it? 

25 A. Sure. 
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1 Q. Your job in this case is to do a vehicular accident 

2 reconstruction in this case so that the jury can know 

3 about it and so that other experts who are working on 

4 this case and are going to testify in this courtroom can 

5 rely on it and base their opinions on it, right? 

6 A. Yes. 

7 Q. Have you had any conversations with those folks 

8 about the change from 150 to 175? I've got it backwards, 

9 from 175 to 150? 

10 A. Once again, I have not changed my reconstruction and 

11 I've not had a conversation with anyone about that. 

12 Q. Now, in doing your reconstruction in this case, what 

13 you've told us about is speeds and forces and the path of 

14 the vehicle and so -- and you said that you were applying 

15 the laws of physics, right? 

16 A. Yes. 

17 Q. Newton's law of motion? 

18 A. Sure. 

19 Q. And that's what we're going to be talking about in 

20 this case. And so when we talk about what happens to 

21 this vehicle as it goes down this ramp and as it clips 

22 that island there headed towards the ditch where it comes 

23 to a rest, what is in play is Newton's laws of motion, 

24 right? 

25 A. Sure. 
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Q. All right. We'll talk about that more as we go 

along. As you have done your work in this case, did you 

first acquaint yourself with the area where the crash 

occurred where Mrs. Bookout and Mrs. Schwarz were, where 

they were going, that kind of thing? 

A. Yeah, I mean, from a reconstruction standpoint it 

doesn't really matter to me where they were going, but 

I'm aware of the testimony on that. 

Q. Sure. Well, you have a lot of background 

information in your file, though, you have the 

depositions of all the witnesses, you have medical 

records, things of that sort, right? 

A. Yes. 

Q. Well, let's first start with a real broad view of 

this crash and your reconstruction and then we'll focus 

it down little by little over time, okay? 

A. Okay. 

MR. JENNINGS: I realize now I didn't bring up 

something that I need? Can I get an exhibit back there? 

THE COURT: Certainly. 

Q. (BY MR. JENNINGS) Thought I might mix up the media a 

little bit. We've got Elmos, we've got PowerPoints, and 

then we've got old guys like me that use boards like 

this. So let's first of all just get the broad view of 

where we are, okay? Somebody may have shown you this 
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1 board along the way. You know where Texanna Road is up 

2 here? 

3 A. Sure. 

4 Q. And you know where Snug Harbor and Longtown are down 

5 here. Have you heard the testimony of the witnesses 

6 indicating that that's where Mrs. Schwarz and 

7 Mrs. Bookout were going at the time of the crash? 

8 A. Yeah. I guess I don't know that for sure, but I'm 

9 familiar with the families names, sure. 

10 Q. And you're understanding is that they had exited 

11 highway up here at Texanna Road and — actually they did 

12 that by mistake, there was some confusion there and so 

13 they got off here and they meant to get down here? 

14 A. That was my understanding, yes. 

15 Q. So if they had stayed on the road and had gone where 

16 they intended to go, to the Schwarz lake house, they 

17 would have gone across the lake here, down across the 

18 lake here again on a bridge, another bridge, over here 

19 through the town of Eufaula, and up into Snug Harbor, 

20 right? 

21 A. If you say so, sure. 

22 Q. We know, Mr. McCort, when the vehicle came off the 

23 road, came off of Highway 69 there at the exit going down 

24 to Texanna Road, that it went down the ramp and simply -- 

25 it just didn't stop by the time it got to the embankment. 
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1 that's a known fact, something that everybody agrees on, 

2 right? 

3 A. Yeah, it hit the embankment at 27 miles an hour. 

4 Q. So I want to begin by talking to you about a few 

5 things that I think that people will agree on. That's 

6 one of them. It came off the highway, went down the 

7 ramp, started out at one speed, ended up at another, but 

8 just didn't stop before it got to the end of it where the 

9 impact occurred, right? 

10 A. Fair enough. 

11 Q. There's no scientific information that you have 

12 about the speed that the vehicle was traveling on the 

13 highway, is there? 

14 A. There's no physical evidence that I can utilize to 

15 tell you that. 

16 Q. You know what the highway speed is, you know that 

17 Mrs. Bookout has said that she was traveling highway 

18 speed, so that would put her at about 70 miles per hour, 

19 right? 

20 A. Yes. 

21 Q. And so she starts out at 70 miles per hour on the 

22 highway, she goes off onto the ramp at, what speed would 

23 you say, if you had to make an estimate? 

24 A. Again, I think we estimated in our deposition 

25 between the two of us, we thought 65, 70 was probably a 
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1 fair range. 

2 Q. No evidence, no data on that, you just have to kind 

3 of make an assumption, right? 

4 A. Yes. 

5 Q. And so she gets off the highway, comes down to 65 

6 miles per hour, slows along the way until she gets to the 

7 point where the mark begins, 150 or 175 feet, however 

8 long it is, and at that point she is going about 40 or 

9 so, right? 

10 A. Yes. 

11 Q. And then she goes on from there down to the point of 

12 impact with the dirt and she has slowed down to 27, 

13 right? 

14 A. Fair enough. 

15 Q. Okay. You put up the narrative potion of the 

16 Oklahoma Highway Patrol report where it said at the 

17 bottom that the driver of this vehicle, unit number one, 

18 failed to negotiate the turn to the right, do you 

19 remember that part? 

20 A. Yes, I do. 

21 Q. And that's what happened here too, isn't it? 

22 A. Well, that's subjective. I mean, what happened is 

23 what happened. She went in a straight line with skid 

24 marks and impacting the embankment. 

25 Q. And then you get down to the bottom of that ramp. 
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there is a curb to the right, she didn't make -- she was 

apparently going to try that make that curve but she 

didn't make it, right? 

A. Well, i don't know what she was going to try and do, 

but I know the physical evidence puts her right at that 

location. 

Q. And the physical evidence that you and I talked 

about at your deposition indicated that she was steering 

at the bottom apparently trying to steer onto the road 

and go to the right, correct? 

A. Yeah. I don't know that I can't agree that she was 

apparently trying to steer on the road to go to the 

right. Maybe she was, maybe she wasn't. That has 

nothing to do with my construction. 

Q. I understand. But she did come into contact with 

this island that is down there at the bottom of the road, 

right ? 

A. Yeah. If you are referring to the left side tires 

going over it, I think she probably has to go over that 

just for the geometry. 

Q. That's what I'm referring to. So I have a model car 

that might help make a point that we're talking about. 

As she is going down that ramp towards the bottom, she is 

going to come over the corner of that island on the left 

side tires and so the car's going to do a little bit of 
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1 that, isn't it? Going to go up a little bit? 

2 A. Possibly. I showed you the image of it and there's 

3 not much going on there. There's not much in the way of 

4 an elevation change. 

5 Q. I'm not talking about the computer, I'm talking 

6 about the physical nature of the ground out there. There 

7 is a curb, a small curb there where that island is 

8 located, right? 

9 A. Yeah. I was talking about the photo I showed you 

10 and you can -- the photo speaks for itself. There's a 

11 minor curb, I would agree with that, but there's nothing 

12 dramatic about. I mean, it's fairly smooth. 

13 Q. Are you aware of the fact that earlier today Trooper 

14 Duerson testified that at the time of the accident back 

15 on September 20, 2007, there was more of a curb there 

16 than there is now? 

17 A. Well, i wasn't here for that, but that's precisely 

18 what I said was I could see pavement and that it had been 

19 repaved, and so it was probably slightly more at the time 

20 of the crash. 

21 Q. And that is a good point that you bring up. We know 

22 that went out there to the crash site in, what was it, 

23 September of 2008? 

24 A. Yes, sir. 

25 Q. So a year after the crash. And within that year the 
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1 ramp had been repaved, right? 

2 A. Yes. 

3 Q. And so that alone probably is going to raise the 

4 level of asphalt and cut down the level of the island, 

5 right? 

6 A. Yeah, that's exactly what I'm saying. 

7 Q. And maybe this is the point to be made. If they did 

8 that resurfacing of that ramp during that year 

9 immediately following the crash, that means there was 

10 some reason to do it? It needed it, right? 

11 A. I can't testify as to why they repaved it. 

12 Q. No, but isn't it fair to say if they did it, the 

13 State of Oklahoma did it, it probably needed to be 

14 resurfaced? 

15 A. We can go round and round about that, maybe there 

16 was some money to be needed to be spent. I mean, there's 

17 any number of reasons it could have been repaved. 

18 There's no reason for me to argue with on that point. I 

19 just can't offer expert testimony one way or the other. 

20 Q. You're a civil engineer, right? 

21 A. Yes. 

22 Q. That relates -- that field relates largely to road 

23 building, right? 

24 A. One area of it does, yes. 

25 Q. And so, I guess all we know is that they did do the 
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1 resurfacing, the exact reason we don't know, but we know 

2 that ramps wear out, they become uneven and need 

3 resurfacing from time to time, right? 

4 A. Yeah. I just, you know, I don't want to agree to a 

5 specific reason it got repaved. There could have been 

6 some crazing going on, there could have been some 

7 cracking, could have been uneven, could have been a few 

8 pot holes. Who knows. 

9 Q. Those are precisely the kinds of things that lead to 

10 repaving, right? 

11 A. Sure. 

12 Q. And we know in your reconstruction that the vehicle 

13 went down the ramp, crossed over the corner of the island 

14 and then continued to go straight, and this is while the 

15 parking brake is engaged, right? 

16 A. Yes. 

17 Q. Parking brake is engaged, the rear tires are locked, 

18 right rear fully locked, left rear almost fully locked, 

19 according to your reconstruction. And so this thing is 

20 going down the ramp, goes over the corner of the island, 

21 and continues to go straight until it comes to a stop, 

22 right? 

23 A. Yes. 

24 Q. Okay. Those are some things that I thought we could 

25 agree on between ourselves as be began things that really 
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1 nobody disputes in this case. 

2 Now, I want to talk to you about the reconstruction 

3 that you did and the way you did it and the results of 

4 it. Okay? 

5 A. Okay. 

6 Q. When it comes to talking about reconstructions of 

7 this type, largely dealing with a question of time and 

8 distance, aren't we? 

9 A. That's one of the things we're looking at I mean, 

10 usually what was the speed is the answer that people are 

11 looking for. 

12 Q. Right. Time, speed and distance. And when we look 

13 at these plots that you've shown us from time to time 

14 with scales that go on the left and across the bottom, 

15 we're often looking at scales that have time, and scales 

16 that have speed, some of that have distance, right? 

17 A. There's any number of ways to plot things, yes. 

18 Q. Now, you did a reconstruction and we know that 

19 another reconstruction was done by Mr. Stopschinski, the 

20 engineer from Houston who was hired by Toyota. And 

21 you've studied his work, haven't you? 

22 A I have. 

23 Q. And so he'll be here later in this trial to talk 

24 about that. He has a different view of the way this 

25 event occurred, doesn't he? 
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1 A. He does. 

2 Q. And so when he comes, the jury will hear an opposing 

3 view, a different view of the way the crash occurred. So 

4 we really have two competing scenarios for the jury to 

5 look. We've got your reconstruction, which involves a 

6 vision of the cash occurring because of an unintended 

7 acceleration, right? That's the key to your 

8 reconstruction, right? 

9 A. Well, I'm not offering opinions on unintended 

10 acceleration and electronics and all that, but I'm 

11 telling the jury that something has to be going on with 

12 the throttle so, effectively the same thing, I guess, to 

13 make this happen. Certainly it's not going to be just 

14 service brakes. 

15 Q. Well, one way to have something going on with the 

16 throttle is put your foot on the accelerator, isn't it? 

17 A. Are you suggesting Ms. Bookout had a foot on the 

18 throttle and a foot on the brake? 

19 Q. I'm not suggesting anything, Mr. McCort. I'm asking 

20 you if one way for there to be something going on with 

21 the throttle is to put your foot on the accelerator? 

22 A. Of course, yes. 

23 Q. But the accelerator opens the throttle, correct? 

24 A. Yes. 

25 Q. Actually, and I think you actually began to tell me 
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1 about this, your reason for saying that there was an 

2 unintended acceleration that took place here is because 

3 Jean Bookout said there was, right? 

4 A. That is one feature of my work. That is one leg of 

5 the stool of witness testimony. But I went through the 

6 whole detailed analysis where I ruled various things out. 

7 I ran a simulation, and it's consistent with what the 

8 witnesses are saying. I'm certainly not going to take 

9 what a witness says and say, bam, there you have it. I'm 

10 going to fold that into my analysis. 

11 Q. Of course you are. But Mr. McCort, your analysis, 

12 your reconstruction, when it comes to a conclusion, 

13 doesn't establish that there was an unintended 

14 acceleration on this Toyota on this day with Mrs. 

15 Bookout, does it? 

16 A. What my reconstruction establishes is that by 

17 pressing on the service brakes, if that's the case, the 

18 car would have stopped. That's what it establishes. 

19 What establishes beyond that is in order for this 

20 scenario to occur, in order to obey the laws of physics 

21 of that curve, the starting speed has to be about 40 

22 miles an hour. Well, if it's 40 miles an hour, and it's 

23 service brakes, the car stops. It stops. So there has 

24 to be another factor here. There has to be something 

25 else going on. 
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1 Q. Sure. There are two things we know about this car 

2 generally speaking. If things are going right, if you 

3 put your foot on the accelerator and press, you go 

4 faster, if you put your foot on the brake and press, you 

5 slow down, right? 

6 A. Sure. 

7 Q. The physical evidence that is available to you as an 

8 engineer studying this case does not establish that there 

9 was an unintended acceleration in this case, a 

10 malfunction of throttle, does it? 

11 A. Again, I'm not going to testify about malfunctions 

12 or defects. But my reconstruction does establish that 

13 this is not simply a service brake application, that some 

14 combination of service brake with throttle and with hand 

15 brake is required in order to recreate what occurred at 

16 this crash. 

17 Q. One of the scenarios that you just established 

18 through your simulation is that -- this event can be 

19 accomplished — if you're up high, looking down at it, 

20 you can accomplish this event by just not braking in 

21 time, right? 

22 A. That's the exact opposite of what I established. 

23 Because if you're not braking in time, you're going much 

24 faster. And if you're going much faster you cannot make 

25 that turn. You cannot get aligned to the physical 
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evidence. 

Q. Let's see if we can agree on this. We've got a 

thousand foot plus ramp coming off that highway. If you 

leave that highway at 70 miles per hour and put on your 

brake so you can make the turn onto the ramp, you can 

easily stop before you get to the bottom of the ramp? 

A. If there's nothing wrong with your car, I have no 

disagreement with that. 

Q. Now, as you see it, in the scenario that you find 

most compelling, there was some 50 to 100 percent 

throttle at the time of this event, right? 

A. My testimony was that the 50 percent and the 100 

percent would fit, but my testimony was also that I don't 

know that it was exactly 50 or 49 or whatever. 

Q. There is no evidence whatsoever of the level -- of 

the extent to which the throttle was open, if it was 

open, is there? 

A. There is evidence in the form of my reconstruction. 

The physical evidence says that there's no way this car 

goes from point A to point B if you're just braking. 

Something else has to happen. And that something else is 

throttle. 

Q. That is one of other possibilities is what? Pedal 

misapplication, pedal confusion, insufficient braking? 

A. How would pedal misapplication -- pedal 
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1 misapplication just speeds the vehicle up. And what I'm 

2 telling you is the vehicle can't go that fast. 

3 Q. Well, that's an interesting point. It seems we're 

4 getting to talk about this more tomorrow as we're getting 

5 towards the end of the day, but we understand from 

6 Mrs. Bookout that she left the roadway, pulled onto the 

7 ramp, and put her foot on the brake and the car sped up. 

8 You've read that, haven't you? 

9 A. I have. 

10 Q. But in your reconstruction she slows down to 40 

11 miles per hour where the braking mark begins, right? 

12 A. At that point in time it's my opinion she's going 40 

13 mile an hours. What happened between the beginning of 

14 the ramp and there, I can't offer testimony about. 

15 Q. Well, one thing that your reconstruction does not 

16 allow is a continuing acceleration of the vehicle because 

17 of an open throttle, right? 

18 A. It does not allow a continuing acceleration, I would 

19 agree with that. 

20 Q. Because you have the vehicle slowing down? 

21 A. Yeah. There's any number of things that could be 

22 happening. She would be pressing on the brakes with all 

23 her might and the throttle's pulling her along and so 

24 she's continuing at 40 miles an hour all the way down 

25 there and it never stops. That's one scenario. 
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She could have got off the roadway at 65, slowed 

down to 35, and then it sped up to 40 miles an hour. I 

can't tell this jury what happened in that period. The 

only one that can tell us that is Mrs. Bookout. 

Q. I understand. Now, I know that you have told us 

that you believe that the parking brake was engaged and 

that that's what made the mark. Have you read the 

deposition of the EMT, the emergency medical technician. 

Brad Smith? 

A. Yes. We talked about this in my deposition. 

Q. Right. And Mr. Smith testified that while he was 

taking Jean Bookout out of the vehicle that she was 

flailing about and grabbed the parking brake and pulled 

it up. Do you remember that? 

A. I do. 

Q. I take it you disregard that testimony for your 

purposes ? 

A. Of course not. I don't disregard any witness 

testimony. I take it and look at it in the totality of 

the evidence. And so I look at the consistency of the 

mark, I look at the lack of a second mark. I look at 

other witness, and then I think about what he's saying 

and whether that would fit. And one way it would fit is 

if the parking brake was pulled and she pulled it some 

more; or it would fit if he was just mistaken. But I 
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think that the totality of the evidence suggests that 

it's a parking brake. 

Q. Because of the nature of the marks, and we'll get to 

that subject -- 

A. Because of the nature of the mark and my simulation 

and all the other stuff that I just spent an hour and a 

half talking about. 

Q. So when it comes to the evidence of whether the 

parking brake was engaged or not, the evidence that we 

have from the EMT that it was not engaged until he was 

taking Mrs. Bookout out of the vehicle, right? 

A. I disagree. I think the evidence we have from the 

EMT is that he heard some clicking sounds from the 

parking brake. That does not rule out the possibility 

that it was engaged. But really, the evidence that we 

have is a single dark black tire mark on the roadway. 

Q. We're going to talk about that mark at some length 

tomorrow, but when you say it is a single dark tire mark, 

have you been informed by these lawyers for the plaintiff 

in this case about what Trooper Duerson said about that 

mark earlier today? 

A. I read his deposition and I was told that he said 

the same thing he said in his deposition. 

Q. Were you told that he testified today when he was 

asked to describe the mark he said that it was prominent? 
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1 A. Okay. He said heavy in his deposition. Prominent 

2 seems to fit with that. 

3 Q. To be precise, in his deposition he said pretty 

4 heavy, didn't he? 

5 A. Yes. 

6 Q. Pretty heavy, prominent. We'll talk about that mark 

7 later. In doing your investigation of this case did you 

8 find any evidence that in the two years this Jean Bookout 

9 owned this vehicle that there had been any time that the 

10 -- there was unintended acceleration of this vehicle? 

11 A. No. 

12 Q. So there is no evidence that you are aware of, I 

13 don't think anyone is, that on this trip to the lake when 

14 they drove from Yukon to the lake, to Muskogee to go 

15 shopping, and go to dinner, all of that time there was 

16 never an event of unintended acceleration in this 

17 vehicle, right? 

18 A. I'm not aware of any. 

19 Q. Do you remember what the mileage on the vehicle was 

20 at the time of this crash? 

21 A. I want to say 9600, something like that. 

22 Q. Never in that 9600 miles of driving did this ever 

23 happen, right? 

24 A. Not to my knowledge. 

25 MR. JENNINGS: Judge, I'm about to launch into 

THIS TRANSCRIPT IS NOT PROOFREAD 



128 

in some detail of his reconstruction. It might be a good 

stopping point. 

THE COURT: Ladies and gentlemen, it's 10 till 

5, we'll recess for the evening. We'll start back 

tomorrow morning at 9:00. I'd remind you during the 

evening, do not discuss the case or do not begin to form 

any opinions about the case. All rise while the jury 

exits. 
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